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A b str a ct
I n t h e p ast t w e nt y-fi v e y e ars, Ir el a n d h as  m o v e d fr o m a tr a diti o n al c o m m o n l a w  m o d el of j u di ci al
a d mi nistr ati o n, i n  w hi c h k e y as p e cts of j u di ci al c ar e ers a n d a d mi nistr ati o n  w er e h a n dl e d i nf or m all y a n d
p oliti c all y, t o a  m u c h  m or e f or m al s yst e m d esi g n e d al o n g E ur o p e a n li n es.  T his tr a nsiti o n is dri v e n b y Iris h
j u d g es a n d p oliti ci a ns a n d i nfl u e n c e d h e a vil y b y E U a n d  C o u n cil of E ur o p e s oft l a w o n j u di ci al
i n d e p e n d e n c e a n d t h e r ul e of l a w. I n t his arti cl e I s k et c h a n o utli n e of j u di ci al i nstit uti o ns i n Ir el a n d b ef or e
f o c usi n g o n t w o t o pi cs t h at e x e m plif y t h e tr a nsiti o n: J u di ci al c o n d u ct a n d j u di ci al a p p oi nt m e nts. I ar g u e
t h at t h e  m o v e t o f or m ali z e j u di ci al a d mi nistr ati o n i n Ir el a n d is r o ot e d i n a d esir e t o f oll o w b est pr a cti c e b ut
als o t o a v oi d p oliti c all y diffi c ult r ef or ms i n ot h er ar e as.

K e y w o r ds J u di ci al  A p p oi nt m e nts; j u di ci al g o v er n a n c e; j u di ci al c o n d u ct; r ul e of l a w; r e g ul ati o n.

A. I ntr o d u cti o n

O n e d a y i n 1 9 8 4,  Gilli a n  H uss e y, t h e n a s oli cit or, r e c ei v e d a p h o n e c all fr o m a s e ni or Iris h
g o v er n m e nt  mi nist er.  H uss e y h a d r e c e ntl y a p pli e d t o b e c o m e a  Distri ct  C o urt j u d g e — j u d g es i n
Ir el a n d ar e a p p oi nt e d fr o m l e g al pr a cti c e as eit h er s oli cit ors or b arrist ers — a n d h a d h e ar d t h at t h e
g o v er n m e nt  w as s p e cifi c all y l o o ki n g f or a  w o m e n t o fill t h e r ol e.  T h e c all er  w as a r el ati v e.  G e m m a
H uss e y  w as t h e  Mi nist er f or E d u c ati o n, a n d  m arri e d t o  Gilli a n  H uss e y ’s c o usi n.  As  Gilli a n  H uss e y
d es cri b es t h e c all i n h er  m e m oir:

I r e c ei v e d a p h o n e c all fr o m  G e m m a o n e d a y, a n d s h e t ol d  m e t h at  m y a p pli c ati o n  w as b ei n g
l o o k e d u p o n f a v or a bl y.  H o w e v er, s h e  w e nt o n, t h e g o v er n m e nt di d n’t  w a nt e g g o n its f a c e, s o
it  w as n e c ess ar y t o as k if I  w as pl a n ni n g t o t a k e  m y e x- h us b a n d t o c o urt f or  m ai nt e n a n c e.
I r e pli e d t h at  m y  m arri a g e h a d e n d e d 1 2 y e ars pr e vi o usl y a n d  w as n o w  w at er u n d er t h e
bri d g e . . . . It  w as n ’t l o n g aft er t h at p h o n e c all t h at I r e c ei v e d n e ws t h at  m y a p pli c ati o n h a d
b e e n a c c e pt e d. I d o n ’t t hi n k I  w o ul d h a v e b e e n c h os e n if it  w as n’t f or t h e  H uss e y s ur n a m e
a n d t h at q ui et c o nfir m ati o n t h at I  w o ul d n ’t c a us e a n y e m b arr ass m e nt.1
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T h e p h o n e c all  w as, i n ot h er  w or ds, b ot h p oliti c al a n d p ers o n al. It off er e d r e ass ur a n c e fr o m a
f a mil y  m e m b er t h at t h e a p pli c ati o n  w as li k el y t o g o a h e a d.  As a c o n diti o n of a p p oi nt m e nt,  H uss e y
w as as k e d t o c o nfir m t h at h er p ers o n al lif e  w o ul d n ot b e c o m e a p oliti c al li a bilit y.  H uss e y  w e nt
o n t o b e c o m e a  wi d el y r es p e ct e d  Distri ct  C o urt j u d g e.  H er a p p oi nt m e nt a n d j u di ci al c ar e er
t y pif y— b ot h f or g o o d a n d b a d — s o m e of t h e c o ntr a di cti o ns of t h e tr a nsiti o n fr o m ol d t o n e w
s yst e ms of j u di ci al a d mi nistr ati o n i n Ir el a n d.  A s m all s o ci et y i n  w hi c h  m a n y elit e fi g ur es k n e w o n e
a n ot h er p ers o n all y, a n d i n  w hi c h p oliti c al a n d p ers o n al c o n n e cti o ns pl a y e d a si g nifi c a nt r ol e i n
j u di ci al a p p oi nt m e nts, n o n et h el ess pr o d u c e d a j u di ci ar y t h at  w as r o b ustl y a n d r eli a bl y
i n d e p e n d e nt of p oliti cs.

I n t his arti cl e I ar g u e t h at Ir el a n d is  m o vi n g fr o m a tr a diti o n al c o m m o n l a w  m o d el of j u di ci al
m a n a g e m e nt a n d a d mi nistr ati o n, t o w ar ds a v ari a nt of t h e E ur o p e a n J u di ci al  C o u n cil  m o d el t h at is
r o ot e d i n f or m al, i n d e p e n d e nt, j u d g e-l e d i nstit uti o ns.  T h e tr a diti o n al  m o d el  w as hi g hl y i nf or m al
a n d r eli e d o n c ult ur e a n d p oliti c al pr ot e cti o ns f or j u di ci al i n d e p e n d e n c e.  T his tr a nsiti o n a p p e ars
t o b e dri v e n b y a c o m bi n ati o n of f a ct ors,  m ost o b vi o usl y pr ess ur e fr o m a “ h ar d e ni n g ” E U a n d
C o u n cil of E ur o p e s oft l a w e n vir o n m e nt o n r ul e of l a w a n d c orr u pti o n iss u es.  T his s oft l a w is
i n cr e asi n gl y h ostil e t o p oliti c al i n p ut i nt o j u di ci al a d mi nistr ati o n.  T h e  m o v e i n Ir el a n d is
i nfl u e n c e d, t o o, b y br o a d er tr e n ds i n a c c o u nt a bilit y a n d p u bli c a d mi nistr ati o n  wit hi n a n gl o p h o n e
c o u ntri es. F o c usi n g o n t h e e x a m pl es of j u di ci al c o n d u ct a n d j u di ci al a d mi nistr ati o n, I s u g g est t h at
t h e tr a nsiti o n fr o m a tr a diti o n al c o m m o n l a w  m o d el t o a  m or e r e c o g ni z a bl y E ur o p e a n  m o d el h as
b e e n d o n e  wit h o ut  m u c h t h o u g ht t o t h e disti n cti v e n at ur e of t h e Iris h s yst e m.  As s u c h, t h er e is
p ot e nti al f or t his tr a nsiti o n t o d a m a g e j u di ci al i n d e p e n d e n c e, i nst e a d of str e n gt h e ni n g it.

I n S e cti o n B , I first o utli n e t h e b a c k gr o u n d t o t h e Iris h s yst e m, d es cri bi n g s o m e of t h e b asi c
i nstit uti o ns a n d pr a cti c es a n d h o w t h e y h a v e e v ol v e d i n r e c e nt d e c a d es. I t h e n t a k e t w o as p e cts of
j u di ci al p oli c y t o d e v el o p f urt h er. I n S e cti o n C , I dis c uss j u di ci al dis ci pli n e i n li g ht of t h e r e c e nt
“ G olf g at e ” c o ntr o v ers y. I n S e cti o n D , I dis c uss t h e  m o v e t o w ar ds f or m ali z ati o n of j u di ci al
a p p oi nt m e nts, still o n g oi n g at ti m e of  writi n g. I n S e cti o n E , I dr a w t o g et h er t his  m at eri al, a n d off er
s o m e h y p ot h es es t o e x pl ai n Ir el a n d ’s  m o v e t o w ar ds f or m alit y.

B.  B a c k gr o u n d t o t h e Iri s h S y st e m

T h e c o urt s yst e m i n Ir el a n d is i n a st at e of tr a nsiti o n. Fr o m i n d e p e n d e n c e u ntil t h e  mi d- 1 9 9 0s,
c o urt a d mi nistr ati o n i n Ir el a n d  w as a t y pi c al e x a m pl e of a c o m m o n l a w s yst e m.  T h e
a d mi nistr ati o n of t h e c o urts a n d c o urt est at e  w as h a n dl e d b y t h e  D e p art m e nt of J usti c e, a n d
s o m eti m es b y l o c al a ut h oriti es. J u d g es  w er e a p p oi nt e d a n d pr o m ot e d b y t h e g o v er n m e nt  wit h o ut
i n p ut fr o m a n y ot h er b o d y. J u d g es c o ul d b e dis miss e d f or “ st at e d  mis b e h a vi o ur a n d i n c a p a cit y ” 2

u n d er t h e Iris h  C o nstit uti o n, b ut t his pr o c ess h as n e v er b e e n us e d.  Dis ci pli n ar y pr o c ess es f or l ess
s eri o us j u di ci al  mis c o n d u ct di d n ot e xist.

T h e pri m ar y pr ot e cti o n f or j u d g es i n t his s yst e m  w as t h eir i n di vi d u al i n d e p e n d e n c e. J u d g es
w er e hist ori c all y i n d e p e n d e nt n ot j ust fr o m t h e st at e a n d fr o m liti g a nts, b ut fr o m o n e a n ot h er.
T h o u g h s e ni or j u d g es h a d listi n g f u n cti o ns (t o all o c at e c as es a n d assi g n j u d g es t o c o urts) a n d
pr o m oti o ns  w er e i n t h e gift of t h e g o v er n m e nt), Ir el a n d f oll o w e d t h e tr a diti o n al c o m m o n l a w
m o d el of t h e i n di vi d u al j u d g e as a n isl a n d, r es p o nsi bl e o nl y f or h er j u d g m e nts a n d c o n d u ct i n
c o urt; a n d, at t h at, r es p o nsi bl e o nl y t o t h e a p p ell at e c o urts. B e y o n d t his c or e, it  w as v er y diffi c ult t o
m a k e a j u d g e d o a n yt hi n g. C oll ecti v e or c or p or at e j u di ci al i n d e p e n d e n c e  w as l ess si g nifi c a nt.  T h e
C hi ef J usti c e l a c k e d f e w f or m al r es p o nsi biliti es a n d  w as tr e at e d i nst e a d as first a m o n g e q u als. S u c h
dis ci pli n e as e xist e d d e p e n d e d o n p e er pr ess ur e a n d i nf or m al c o n v e nti o ns, a n d t h e c ult ur e of
j u di ci al i n d e p e n d e n c e— t h e cir c u ms p e cti o n a n d d et a c h m e nt fr o m p oliti cs a n d c o ntr o v ers y t h at
ar e c ult ur al t ot e ms of t h e j u di ci ar y — c a m e t hr o u g h e x p eri e n c e a n d t hr o u g h t h e j u d g es ’ pri or
pr of essi o n al e x p eri e n c e at t h e b ar. Iris h j u d g es ar e a p p oi nt e d l at e i n lif e, f oll o wi n g s u c c essf ul
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c ar e ers as b arrist ers or s oli cit ors, a n d s o t h e c ult ur e of t h e j u di ci ar y h as hist ori c all y b e e n p ar asiti c
o n t h at of t h e pr of essi o ns.

R el ati o ns b et w e e n j u d g es a n d t h e g o v er n m e nt  w er e als o h a n dl e d l ar g el y i nf or m all y.  T h o u g h
m att ers of hi g h pri n ci pl e  w er e ess e nti all y i n t h e c o ntr ol of t h e j u di ci ar y,  w hi c h a d o pt e d a n d
e nf or c e d a str o n g d o ctri n e of t h e s e p ar ati o n of p o w ers i n c o nstit uti o n al l a w, a d mi nistr ati v e
a n d r e pr es e nt ati v e dis c ussi o ns b et w e e n j u d g es a n d p oliti ci a ns h a p p e n e d o ut of p u bli c vi e w, l e d
b y t h e  C hi ef J usti c e a n d t h e c o urt pr esi d e nts.  C o m m u ni c ati o n b et w e e n t h e j u di ci ar y a n d
t h e  G o v er n m e nt  w as t y pi c all y d o n e b y a l ett er s e nt t hr o u g h t h e  Att or n e y  G e n er al,4 b ut gi v e n t h e
n at ur e of Ir el a n d as a s m all s o ci et y  wit h a n elit e t h at  w er e n or m all y k n o w n t o o n e a n ot h er, j u d g es
oft e n e x er cis e d si g nifi c a nt i nfl u e n c e o v er t h e  G o v er n m e nt b e hi n d t h e s c e n es.

I n h er  m e m oir,  Gilli a n  H uss e y off ers a vi vi d a c c o u nt of  w h at t his i nf or m alit y a n d a bs e n c e of
m a n a g e m e nt  m e a nt i n pr a cti c e as a j u ni or j u d g e i n t h e 1 9 8 0s. J u d g es  w er e is ol at e d a n d
i n d e p e n d e nt.  H uss e y d es cri b es h a vi n g t o  m a k e t hi n gs u p as s h e  w e nt al o n g.  T h e Pr esi d e nt of t h e
Distri ct  C o urt h a d a r ol e i n assi g ni n g j u d g es t o c o urts b ut — as j uris di cti o n  w as g e o gr a p hi c — littl e
els e of a  m a n a g eri al n at ur e.  T his c o ul d b e p ositi v e a n d n e g ati v e.  H uss e y d es cri b es s o m e u ps etti n g
e n c o u nt ers: S e x u al ass a ult fr o m c oll e a g u es, diffi c ult i nt er p ers o n al r el ati o ns hi ps, err ati c d e pl o y-
m e nt d e cisi o ns b as e d o n p ers o n al r at h er t h a n o p er ati o n al r e as o ns.

Fr o m t h e  mi d- 1 9 9 0s o n w ar ds, t his pi ct ur e b e g a n t o c h a n g e i n Ir el a n d.  N e w i nstit uti o ns  w er e p ut i n
pl a c e t o h a n dl e pr o c ess es t h at h a d hist ori c all y b e e n  m a n a g e d p oliti c all y, i nf or m all y, or n ot at all.  T his
pr o c ess of  m o d er ni z ati o n h as a c c el er at e d dr a m ati c all y i n t h e p ast fi v e y e ars ( se e Fi g ur e 1 ).  V er y visi bl e,
f or m al, a n d b ur e a u cr ati c j u d g e-l e d s yst e ms h a v e b e e n s u p eri m p os e d u p o n t h e ol d  m o d el of t h e
i n di vi d u al i n d e p e n d e n c e j u d g e.  A j u d g e-r u n  C o urt S er vi c e a n d J u di ci al  C o u n cil h a v e b e e n cr e at e d, a n d
a f or m al j u di ci al a p p oi nt m e nts s yst e m  will s h ortl y b e cr e at e d b y st at ut e.

A j u d g e a p p oi nt e d t o t h e  Distri ct  C o urt i n 2 0 2 4  will h a v e a c o m pl et el y diff er e nt e x p eri e n c e t o
o ur 1 9 8 0s j u d g es. I nf or m al pr a cti c es h a v e b e e n al m ost c o m pl et el y r e pl a c e d  wit h f or m ali z e d
m a n a g e m e nt str u ct ur es, b a c k e d b y st at ut e.  As a n a p pli c a nt, s h e  will a p pl y f or a j o b t h at  will b e
p u bli cl y a d v ertis e d b y a n e w J u di ci al  A p p oi nt m e nts  C o m missi o n.  T h e j u d g e  will b e o n e of t hr e e
c a n di d at es r e c o m m e n d e d t o t h e g o v er n m e nt f or a p p oi nt m e nt, a n d t h e g o v er n m e nt  will b e
r e q uir e d t o c h o os e fr o m o n e of t h os e n a m es.  O ur 2 0 2 4 j u d g e  will r e c ei v e  m a n d at or y tr ai ni n g o n

F u n c o n N e w j u d g e-l e d b o d y Pr e vi o u s pr o c e s s / a g e nt

C o urt m a n a g e m e nt C o urts S er vi c e ( 1 9 9 9) A d mi nistr a v e/ Mi nistr y of 
J u s c e, l o c al a ut h ori es

J u di ci al a p p oi nt m e nt s  J u di ci al A p p oi nt m e nt s 
A d vis or y B o ar d (J A A B) 
( 1 9 9 5); J u di ci al 
A p p oi nt m e nts C o m missi o n 
( 2 0 2 3 ?)

I nf or m al- p oli c al/ G o v er n m e nt

J u di ci al st a n d ar d s/tr ai ni n g C o m mi e e f or J u di ci al 
St u di es ( 1 9 9 6); J u di ci al 
C o u n cil ( 2 0 1 9)

N o n e

J u di ci al di s ci pli n e J u di ci al C ou n cil ( 2 0 1 9)  N o n e/ p arli a m e nt ar y 
i m p e a c h m e nt pr o c e ss

J u di ci al r e pr e s e nt a o n J u di ci al C o u n cil ( 2 0 1 9), 
Ass o ci a o n of J u d g e s of 
Ir el a n d ( AJI) ( 2 0 1 1)

3

I nf or m al/ n o n e

Fi g ur e 1. N e w i n stit uti o n al str u ct ur e s f or t h e Iri s h j u di ci ar y a s of 2 0 2 3.

3 T h e  AJI ( Ass o ci ati o n of J u d g es of Ir el a n d) is a n o n-st at ut or y r e pr es e nt ati v e b o d y f or j u d g es s et u p i n r es p o ns e t o a crisis i n

r el ati o ns b et w e e n j u d g es a n d t h e g o v er n m e nt i n t h e e arl y 2 0 1 0s. I n r e c e nt y e ars t h e  AJI a p p e ars t o h a v e li mit e d its elf t o p u bli c
st at e m e nts of s oli d arit y  wit h o v ers e as j u di ci ari es a n d it is n ot cl e ar h o w if its r e pr es e nt ati v e f u n cti o n  will c o nti n u e t o e xist

al o n gsi d e t h e n e w st at ut or y J u di ci al  C o u n cil i n t h e l o n g t er m.
4 J o h n  O’D o w d, S p e a ki n g t o P o w er:  M ec h a nis ms f or J u dici al- E x ec uti v e  Di al o g u e , i n JU D G E S , PO LI TI C S  A N D  T H E IRI S H

C O N S TI T U TI O N 1 5 5 ( L a ur a  C a hill a n e, J a m es  G all e n  &  T o m  Hi c k e y e ds., 2 0 1 7).
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a p p oi nt m e nt a n d r e g ul ar i n-s er vi c e tr ai ni n g t hr o u g h t h e n e w J u di ci al  C o u n cil.  T h e  C o u n cil als o
b e ars r es p o nsi bilit y f or s etti n g c o n d u ct st a n d ar ds, dis ci pli ni n g a n d r e pr es e nti n g j u d g es.  H er
ulti m at e “ m a n a g er, ” as s u c h,  will b e a  C hi ef J usti c e  w h o  will b e c h air of t h e J u di ci al  C o u n cil, t h e
J u di ci al  A p p oi nt m e nts  C o m missi o n a n d t h e  C o urts S er vi c e b o ar d.  T h e j u d g e  m a y b e f or m all y
i n v esti g at e d if a  m e m b er of t h e p u bli c  m a k es a c o m pl ai nt a g ai nst h er, a n d  will b e s u bj e ct t o a r a n g e
of dis ci pli n ar y s a n cti o ns if t h os e c o m pl ai nts ar e f o u n d t o b e  w ell-f o u n d e d.

T h e r es ult is a n e ntir el y diff er e nt f or m al e n vir o n m e nt f or Iris h j u d g es, a n d a si g nifi c a nt c h a n g e
of e m p h asis.  T h e tr a diti o n al c o m m o n l a w  m o d el of t h e i n d e p e n d e nt i n di vi d u al j u d g e is gi vi n g  w a y
t o a  m or e n u a n c e d f o c us o n a n i n d e p e n d e nt c oll e gi at e j u di ci ar y.  T his c oll e gi at e j u di ci ar y is n o w
s elf-r e g ul ati n g a n d  will s h ortl y b e p arti all y s elf- a p p oi nti n g i n  w a ys t h at ar e e ntir el y n e w t o t h e
Iris h s yst e m. I n t h e r est of t his arti cl e, I  will l o o k at t w o ar e as of j u di ci al a d mi nistr ati o n t h at
hi g hli g ht t h e si g nifi c a n c e a n d p ot e nti al ris ks arisi n g o ut of t his  m o v e fr o m f or m alit y t o
i nf or m alit y: J u di ci al dis ci pli n e a n d j u di ci al a p p oi nt m e nts.

B ef or e pr o c e e di n g, a  w or d o n t er mi n ol o g y.  C o m m o n l a w lit er at ur e t y pi c all y s p e a ks of
“c o n v e nti o ns ” r at h er t h a n i nf or m al r ul es i n c o nstit uti o n al pr a cti c e or a d mi nistr ati o n.  T o pr es er v e
c o nsist e n c y  wit h t his lit er at ur e I  will k e e p  wit h “c o n v e nti o n ” w h er e a c o nsist e nt n o n-l e g al r ul e is i n
e vi d e n c e, a n d us e “i nf or m al” t o d es cri b e l o os er pr a cti c es t h at f all s h ort of t h e c o nsist e n c y of a r ul e.

C. J u di ci al  Di s ci pli n e a n d t h e S é a m u s  W o ulf e C o ntr o v er s y

Pri or t o  O ct o b er 2 0 2 2, Ir el a n d h a d o nl y o n e  m e c h a nis m f or dis ci pli ni n g j u d g es:  T h e l e gisl ati v e
i m p e a c h m e nt pr o c e d ur e pr o vi d e d f or b y  Arti cl e 3 5. 4. 1 of t h e  C o nstit uti o n.  T his pr o c ess  w as
ess e nti all y a “ n u cl e ar o pti o n, ” s uit a bl e o nl y f or v er y s eri o us  mis c o n d u ct.  T h e pr o c ess h as b e e n
i niti at e d o nl y t wi c e i n t h e hist or y of t h e st at e, b ut n e v er c o m pl et e d.5 T h er e  w as n o f or m al
m e c h a nis m f or dis ci pli ni n g j u d g es  w h o e n g a g e d i n l o w l e v el  mis c o n d u ct, a n d dis ci pli n e r eli e d
ess e nti all y o n c o n v e nti o n a n d s o ci al pr ess ur e fr o m p e ers. E v e n at t h at, gi v e n t h e s m all j u di ci ar y
a n d a p p ar e ntl y l o w l e v els of  mis c o n d u ct, n o c o nsist e nt i nf or m al pr a cti c es a p p e ar t o h a v e
d e v el o p e d; t h o u g h it is of c o urs e i n h er e nt i n i nf or m al r es p o ns es t h at t h e y l e a v e littl e tr a c e o n t h e
p u bli c r e c or d.  O n e e x a m pl e of a r el ati v el y  mi n or  mis c o n d u ct iss u e t h at h as c o m e i nt o t h e p u bli c
d o m ai n is a 2 0 1 1 i n ci d e nt i n  w hi c h a s e mi- n a k e d j u d g e s h o ut e d a g gr essi v el y at a n ois y gr o u p of
t o urists i n a h ot el.  T his e n d e d i n o nl y t h e  mil d est i nf or m al a cti o n. “ All t h e s e ni or j u d g es c o ul d d o
w as t o sit d o w n  wit h t h e j u d g e o v er a c u p of t e a a n d s u g g est t h at h e t a k e a r est. ” 6 S eri o us i n ci d e nts
of  mis c o n d u ct — f or e x a m pl e t h at of  Distri ct  C o urt j u d g e  H e at h er P erri n, c o n vi ct e d of d e c e pti o n
i n 2 0 0 9— t e n d t o e n d i n r esi g n ati o n.

T h e a bs e n c e of pr o c e d ur es t o d e al e v e n  wit h s eri o us  mis c o n d u ct  w as pr o bl e m ati c. I n t h e e arl y
2 0 0 0s, a S u pr e m e  C o urt, a  Hi g h  C o urt j u d g e a n d a c o urt r e gistr ar i nt er v e n e d t o r e d u c e t h e
s e nt e n c e of a  m a n c o n vi ct e d of c a usi n g d e at h b y d a n g er o us dri vi n g, a p p ar e ntl y f oll o wi n g a pri v at e
i nt er v e nti o n b y a  m e m b er of t h e  m a n’s f a mil y.  T h e i nt er v e nti o n b e c a m e a p u bli c s c a n d al aft er t h e
Dir e ct or of P u bli c Pr os e c uti o n s o u g ht j u di ci al r e vi e w of t h e s e nt e n c e r e d u cti o n, a n d as a r es ult, t h e
C hi ef J usti c e Li a m  H a milt o n, b e g a n a n i n v esti g ati o n a n d pr o d u c e d a r e p ort i n  w hi c h h e  w as
criti c al of all t hr e e, i n p arti c ul ar t h e  Hi g h  C o urt j u d g e,  w h o h e c o n cl u d e d h a d “ f ail e d t o c o n d u ct
t h e c as e i n a  m a n n er b efitti n g a j u d g e.” 7 T h e i n v esti g ati o n a n d r e p ort  w er e, h o w e v er, i nf or m al a n d
t h e  C hi ef J usti c e e n d e d his r e p ort st ati n g t h at “ I n c o n cl usi o n, I  m ust, a n d d o, e m p h asi z e t h at I, as
C hi ef J usti c e, h a v e n o j uris di cti o n . . . t o  m a k e a n y r e c o m m e n d ati o ns arisi n g o ut of t h e f a cts of t his
c as e a n d I d o n ot, f or t his r e as o n, pr o p os e t o d o s o. ” 8

5 I n b ot h pri or c as es t h e j u d g e i n q u esti o n r esi g n e d b ef or e c o m pl eti o n.
6 R U A D H Á N M A C C O R M AI C , TH E S U P R E M E C O U R T : TH E JU D G E S , T H E D E CI SI O N S , T H E R I F T S  A N D  T H E R I V A L RI E S  T H A T H A V E

S H A P E D IR E L A N D 7 8 ( 2 0 1 6).
7 R A Y M O N D B Y R N E E T  A L , TH E IRI S H L E G A L S Y S T E M 1 8 6 ( 2 0 1 4).
8 I d.
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T h o u g h it is ar g u a bl e t h at t h e  C hi ef J usti c e ’s s elf- e vi d e ntl y d a m ni n g c o n cl usi o n i n r es p e ct of
t h e  Hi g h  C o urt j u d g e di d i n f a ct i m pli citl y s u g g est a c o urs e of a cti o n, his p ositi o n  w as cl e ar:  H e
h a d g o n e as f ar as h e c o ul d g o, a n d a n y dis ci pli n ar y c o n cl usi o n  w as a p oliti c al  m att er f or t h e
G o v er n m e nt a n d t h e l e gisl at ur e. 9 Ulti m at el y n o f or m al dis ci pli n ar y a cti o n  w as t a k e n.  All t hr e e
r esi g n e d f oll o wi n g a n e g oti ati o n  wit h t h e  G o v er n m e nt,  w hi c h  w as a n xi o us t o a v oi d a
c o nstit uti o n al crisis a b o ut j u di ci al i n d e p e n d e n c e. I n r et ur n, t h e  G o v er n m e nt s e c ur e d t h e p ass a g e
of s p e ci al l e gisl ati o n t o pr o vi d e p e nsi o ns f or t h e m. 1 0

F oll o wi n g t his crisis, it  w as pr o p os e d t h at a n e w J u di ci al  C o u n cil s h o ul d b e cr e at e d t o t a k e
r es p o nsi bilit y f or j u di ci al dis ci pli n e. 1 1 A j u d g e-l e d  w or ki n g gr o u p  w as c o n v e n e d, a n d its 2 0 0 1
r e p ort r e c o m m e n d e d a br o a d j u di ci al c o u n cil, al o n g E ur o p e a n li n es b ut  wit h all j u d g es as
m e m b ers.  T his  C o u n cil  w o ul d h a v e r es p o nsi bilit y n ot j ust f or dis ci pli n e, b ut als o f or et hi cs,
tr ai ni n g, p u bli c ati o ns, p a y a n d c o n diti o ns.1 2 T his  C o u n cil  w o ul d b e l e d b y t h e  C hi ef J usti c e a n d
t h e c o urt pr esi d e nts.  T h es e r e c o m m e n d ati o ns  w er e a c c e pt e d b y t h e  G o v er n m e nt a n d l e gisl ati o n
w as pr e p ar e d; h o w e v er, b e c a us e t h e pr o p os als r e q uir e d a c o nstit uti o n al a m e n d m e nt a n d t h us a
r ef er e n d u m, a n d t h er e  w as dis a gr e e m e nt  wit hi n t h e  Oir e a c ht as (Iris h p arli a m e nt) o n s o m e of t h e
m e as ur es, t h e pr o p os al ulti m at el y fi z zl e d o ut.

J u di ci al c o n d u ct q ui c kl y r e- e m er g e d as a pr o bl e m. I n 2 0 0 4,  Cir c uit  C o urt J u d g e Bri a n  C urti n
w as c h ar g e d  wit h p oss essi o n of c hil d p or n o gr a p h y b ut a c q uitt e d o n a t e c h ni c alit y.  T h er e  w as t h us
a pri m a f aci e cri mi n al c as e a g ai nst hi m t h at c o ul d n ot b e pr o c e e d e d  wit h. It  w as c o nsi d er e d
i n a p pr o pri at e f or hi m t o r e m ai n i n pl a c e, y et, h e r ef us e d t o r esi g n.  As a r es ult, t h e  Oir e a c ht as
b e g a n t o cr e at e a pr o c ess t o i m p e a c h hi m.  T his h a d n e v er b e e n d o n e b ef or e, a n d  m u c h of t h e
p arli a m e nt ar y pr o c ess i n v ol v e d h a d t o b e cr e at e d fr o m s cr at c h. 1 3 C urti n r esist e d t h e pr o c ess at
e v er y st a g e, t a ki n g a c as e c h all e n gi n g t h e i m p e a c h m e nt t o t h e  Hi g h  C o urt a n d t h e n t o t h e S u pr e m e
C o urt,  w hi c h r ul e d a g ai nst hi m i n 2 0 0 6. 1 4 Aft er t his d e cisi o n  C urti n r esi g n e d, h a vi n g s er v e d j ust
l o n g e n o u g h t o q u alif y f or his p e nsi o n.

T h e  C urti n c as e o n c e a g ai n hi g hli g ht e d t h e d a n g ers of l e a vi n g j u di ci al c o n d u ct as a n
u nr e g ul at e d s p a c e i n t h e Iris h s yst e m.  T h e 2 0 0 1 pr o p os als f or a br o a d J u di ci al  C o u n cil  w er e
r e vi v e d a n d a n ot h er  w or ki n g gr o u p c o n v e n e d, b ut o n c e a g ai n t h e  m att er n e v er r e c ei v e d e n o u g h
p oliti c al att e nti o n t o pr o gr ess.  Dr aft J u di ci al  C o u n cil bills  w er e pr o d u c e d i n 2 0 0 9 a n d 2 0 1 0 b ut
l a ps e d.  A f urt h er att e m pt t o l e gisl at e b e g a n a g ai n i n 2 0 1 3, b ut it  w as o nl y aft er criti cis m of Ir el a n d
b y t h e  C o u n cil of E ur o p e ’s  G R E C O c o m mitt e e o n t h e r ul e of l a w i n 2 0 1 7 t h at p oliti c al e n er g y  w as
d e v ot e d t o t h e pr oj e ct. 1 5 A dr aft J u di ci al  C o u n cil bill  w as pr o d u c e d t h e s a m e y e ar a n d  w as
ulti m at el y e n a ct e d as t h e J u di ci al  C o u n cil  A ct 2 0 1 9. 1 6

T his  A ct cr e at es a br o a d J u di ci al  C o u n cil al o n g t h e li n es pr o p os e d i n 2 0 0 1.  All j u d g es ar e
m e m b ers of t h e  C o u n cil,  w hi c h is c h air e d b y t h e  C hi ef J usti c e.  T h e  C o u n cil a cts t hr o u g h a B o ar d
m a d e u p of a  mi xt ur e of s e ni or j u d g es (t h e  C hi ef J usti c e a n d f o ur c o urt Pr esi d e nts) a n d el e ct e d

9 S u bs e q u e ntl y, t h e  C hi ef J usti c e  w as i n v ol v e d i n a p u bli c dis p ut e  wit h a p arli a m e nt ar y c o m mitt e e aft er r ef usi n g its r e q u est
t o  m a k e f urt h er i n q uiri es i nt o t h e aff air, o n t h e b asis t h at t o d o s o  w o ul d b e “ c o nstit uti o n all y i m p er missi bl e. ” S e e J o d y
C or c or a n, C hi ef J ustic e cl as h es  wit h  T Ds o v er S h e e d y , IRI S H IN D E P E N D E N T , J u n e 2 0, 1 9 9 9, htt ps:// w w w.i n d e p e n d e nt.i e/iris h-

n e ws/t h e- c hi ef-j usti c e- cl as h es- wit h-t ds- o v er-s h e e d y/ 2 6 2 5 9 7 9 4. ht ml .
1 0 C o urts ( S u p pl e m e nt al Pr o visi o ns) ( A m e n d m e nt)  A ct 1 9 9 9 ( A ct  N o. 2 5/ 1 9 9 9) (Ir.), htt ps:// w w w.iris hst at ut e b o o k.i e/ eli/

1 9 9 9/ a ct/ 2 5/ e n a ct e d/ e n/ ht ml .
1 1 T his pr o p os al b uilt o n e xisti n g pr o p os als  m a d e b y t h e  G O V ’T . O F IR .,  RE P O R T  O F  T H E C O N S TI T U TI O N A L R E VI E W G R O U P

( 1 9 9 5).
1 2 JU DI CI A L C O N D U C T C O M MI T T E E , RE P O R T  O F  T H E C O M MI T T E E  O N JU DI CI A L C O N D U C T  A N D E T HI C S ( 2 0 0 1).
1 3 F or e x a m pl e, s p e ci al l e gisl ati o n h a d t o b e e n a ct e d t o e x e m pt p arli a m e nt ar y st aff fr o m pr os e c uti o n f or h a n dli n g t h e ill e g al

m at eri al t h at f or m e d t h e e vi d e n c e f or i m p e a c h m e nt.
1 4 C urti n v.  Cl er k of  D áil Éir e a n n [ 2 0 0 6] I E S C 1 4, 2 I R 5 5 6.
1 5 C o n or  G all a g h er, R e p ort Fi n ds Ir el a n d “U ns atisf act or y ” i n J u dici al I n d e p e n de nc e, TH E IRI S H T I M E S, J u n. 2 9 2 0 1 7;  GR O U P

O F S T A T E S  A G AI N S T C O R R U P TI O N ( G R E C O), FO U R T H E V A L U A TI O N R O U N D : C orr u pti o n Pr e v e nti o n i n  R es p ect of  M e m b ers of
P arli a m e nt, J u d g es a n d Pr os ec ut ors:  C o m pli a nc e  R e p ort : Ir el a n d, J u n. 2 9, 2 0 1 7.

1 6 J u di ci al  C o u n cil  A ct 2 0 1 9 ( A ct  N o. 3 3/ 2 0 1 9) (Ir.), htt ps:// w w w.iris hst at ut e b o o k.i e/ eli/ 2 0 1 9/ a ct/ 3 3/ e n a ct e d/ e n/ ht ml .
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r e pr es e nt ati v e j u d g es, a n d d e v el o ps p oli c y t hr o u g h d e di c at e d c o m mitt e es.  T h e  C o u n cil n o w h as
r es p o nsi bilit y f or  m ost as p e cts of t h e pr of essi o n al li v es of j u d g es ( e x c e pti o ns b ei n g c o urts a n d
c o urt est at e — h a n dl e d b y t h e  C o urts S er vi c e — a n d j u di ci al a p p oi nt m e nts,  w hi c h is dis c uss e d
b el o w). It f u n cti o ns as a r e pr es e nt ati v e b o d y f or j u d g es  wit hi n Ir el a n d a n d  wit hi n i nt er n ati o n al
or g a ni z ati o ns a n d h as r es p o nsi bilit y f or e d u c ati n g a n d tr ai ni n g j u d g es. It is als o r e q uir e d t o iss u e
f or m al g ui d eli n es t o j u d g es o n d a m a g es i n p ers o n al i nj uri es c as es, a n d o n s e nt e n ci n g.  O n e of its
first a cti o ns  w as t o  writ e a n d a p pr o v e p ers o n al i nj uri es g ui d eli n es, a p oliti c all y s e nsiti v e t o pi c.1 7 Of
m ost i m p ort a n c e t o us h er e is t h e  C o u n cil ’s n e w r es p o nsi biliti es f or j u di ci al c o n d u ct.  T h e  C o u n cil
is o bli g e d b y t h e  A ct t o iss u e g ui d eli n es o n c o n d u ct a n d et hi cs t o Iris h j u d g es, a n d t h e  A ct cr e at es a
n e w dis ci pli n ar y s yst e m.  A c o m mitt e e of t h e n e w  C o u n cil, t h e J u di ci al  C o n d u ct  C o m mitt e e, h as
b e e n cr e at e d t o r u n t his n e w s yst e m.  C o m pl ai nts c a n b e  m a d e b y  m e m b ers of t h e p u bli c t o t h e
R e gistr ar of t h e  C o m mitt e e. I n v esti g ati o ns i nt o c o n d u ct  m a y als o b e i niti at e d b y t h e  C o m mitt e e
its elf.  T h e  R e gistr ar  m ust  m a k e d e cisi o ns a b o ut a d missi bilit y a n d t h er e aft er a c o m pl e x s et of r ul es
pr o vi d e f or p at h w a ys t o a n i nf or m al r es ol uti o n pr o c ess 1 8 or a f or m al i n v esti g ati o n b y a p a n el of
i n q uir y.1 9 T his f or m al p a n el is gi v e n t h e p o w ers of t h e  Hi g h  C o urt, a n d i n s eri o us c as es fi n di n gs of
t h e p a n el c a n b e us e d t o cr e at e a f or m al p at h w a y t o t h e p arli a m e nt ar y i m p e a c h m e nt pr o c ess.

T h e  C o u n cil t o o k s o m e ti m e t o a gr e e o n j u di ci al c o n d u ct r ul es, a n d as a r es ult, t h e r ul es a n d t h e
c o m pl ai nts pr o c ess di d n ot c o m e i nt o o p er ati o n u ntil  O ct o b er 2 0 2 2. I n t his i nt eri m p eri o d a v er y
hi g h- pr ofil e c as e of  mis c o n d u ct ar os e. I n  A u g ust 2 0 2 0, J usti c e S é a m us  W o ulf e, a n e wl y a p p oi nt e d
S u pr e m e  C o urt j u d g e, att e n d e d a g olfi n g di n n er h ost e d b y t h e  Oir e a c ht as  G olf S o ci et y i n  Clif d e n,
C o.  G al w a y.  D es pit e its n a m e, t h e S o ci et y  w as a pri v at e gr o u p, t h o u g h  m a d e u p of  m e m b ers  wit h a
c urr e nt or p ast c o n n e cti o n t o Iris h p oliti cs;  W o ulf e s er v e d as  Att or n e y  G e n er al i m m e di at el y pri or
t o his a p p oi nt m e nt t o t h e S u pr e m e  C o urt.  U n d er Iris h  C O VI D- 1 9 r estri cti o ns at t his ti m e t h e l e g al
m a xi m u m att e n d a n c e at a n i n d o or e v e nt  w as 5 0:  T h e S o ci et y ’s di n n er  w as att e n d e d b y 8 1. I n
a d diti o n, t h e e v e nt t o o k pl a c e j ust a d a y aft er t h e  G o v er n m e nt a n n o u n c e d s e v er e n e w r estri cti o ns
o n i n d o or e v e nts, a r e d u cti o n t o a  m a xi m u m of si x att e n d e es.  T h e di n n er  w as t h us p ot e nti all y i n
br e a c h of t h e e xisti n g r ul es, b ut u n a m bi g u o usl y c o ntr a di ct e d t h e  m u c h  m or e r estri cti v e r ul e t h at
w as a b o ut t o c o m e i nt o f or c e.

N e ws of t h e di n n er b e c a m e p u bli c t h e n e xt d a y a n d, at a ti m e  w h e n t h e g e n er al p u bli c  w as
li vi n g u n d er s e v er e r estri cti o ns, t h e p er c e pti o n of a diff er e nt s et of  C O VI D r ul es f or a p oliti c al elit e
q ui c kl y cr e at e d a s eri o us p u bli c a n d p oliti c al c o ntr o v ers y. 2 0 T h o u g h t h e or g a ni z ers pr ot est e d t h at
t h e e v e nt  w as l e g al, o n t h e b asis t h at t h e gr o u p h a d b e e n s plit i nt o t w o li n k e d r o o ms e a c h
c o nt ai ni n g l ess t h a n fift y p e o pl e, t his h a d littl e p oliti c al s ali e n c e a mi dst a n i nt e ns e p u bli c o ut cr y.  A
n u m b er of p oliti c al r esi g n ati o ns f oll o w e d i n t h e s u bs e q u e nt d a ys,  m ost pr o mi n e ntl y t h at of
p o w erf ul Iris h E U  Tr a d e  C o m missi o n er, P hil  H o g a n. It  w o ul d l at er b e c o m e cl e ar, f oll o wi n g a
cri mi n al tri al of t h e or g a ni z ers i n 2 0 2 2, t h at t h e e v e nt  w as i n f a ct l a wf ul.  T h e “ s plit r o o m” fi x p ut i n
pl a c e t o c o m pl y  wit h t h e l e g al  C O VI D r estri cti o ns i n f or c e i n  A u g ust 2 0 2 0  w as v ali d. 2 1 T h o u g h t h e
p u bli c a n d p oliti c al r e a cti o n t o t h e e v e nt  m a y h a v e b e e n dis pr o p orti o n at e, 2 2 t h er e  w as n o n et h el ess
g e n ui n e a n d i nt e ns e p u bli c a n g er a b o ut  w h at v er y q ui c kl y b e c a m e k n o w n as “ G olf g at e. ”

1 7 S e e i d. at P art 2( 7).  T his f oll o w e d si g nifi c a nt p oliti c al pr ess ur e o v er t h e hi g h r at e of i nfl ati o n of i ns ur a n c e pr e mi u ms,

w hi c h i ns ur a n c e c o m p a ni es attri b ut e d t o t h e l e v els of d a m a g es a w ar d e d b y j u d g es.  T h e g ui d eli n es ar e a v ail a bl e h er e: htt ps://
j u di ci al c o u n cil.i e/ ass ets/ u pl o a ds/ d o c u m e nts/ P ers o n al % 2 0I nj uri es % 2 0 G ui d eli n es. p df (l ast a c c ess e d J a n u ar y 2 0 2 3).

1 8 S e e i d. at P art 4 ( eff e cti v el y a f or m al  m e di ati o n pr o c ess).
1 9 S e e i d. at P art 5.
2 0 A oif e- Gr a c e  M o or e  & P a ul  H osf or d, ‘I s h o ul d n ot h a v e att e n d e d t h e e v e nt’:  Mi nist er  A p ol o gis es f or  Att e n d a nc e at  G olf

E v e nt i n Br e ac h of  H e alt h  G ui d eli n es , IRI S H E X A MI N E R ,  A u g. 2 0, 2 0 2 0, htt ps:// w w w.iris h e x a mi n er. c o m/ n e ws/ ari d- 4 0 0 3 5 3 8 9.

ht ml .
2 2 H arr y  M c G e e, G olf g ate: J u d ge  M ar y F a h y T o o k Less t h a n Fi ve  Mi n utes t o  Dis miss t he  C ase , TH E IRI S H T I M E S, F e b. 4, 2 0 2 2,htt ps://

w w w.iris hti m es. c o m/ n e ws/ p oliti cs/ g olf g at e-j u d g e- m ar y-f a h y-t o o k-l ess-t h a n-fi v e- mi n ut es-t o- dis miss-t h e- c as e- 1. 4 7 9 3 1 3 5 .
2 2 S ee E. g. , P at L e a h y, W h at  D oes t he  G olf g ate  V er dict  T e ac h  Us?  W e  All L ost t he Pl ot a Bit , TH E IRI S H T I M E S, F e b. 5 2 0 2 2, htt ps://

w w w.iris hti m es. c o m/ o pi ni o n/ 2 0 2 2/ 0 2/ 0 5/ p at-l e a h y- w h at- d o es- g olf g at e- v er di ct-t e a c h- us- we- all-l ost-t he- pl ot- a- bit- 1. 4 7 9 3 9 5 0/ .

1 3 2 8 P atri c k  O ’Bri e n
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Mr. J usti c e  W o ulf e, a n d t h e j u di ci ar y  m or e br o a dl y, f o u n d t h e ms el v es at t h e c e nt er of a  m or al
p a ni c a b o ut elit e  mis b e h a vi or d uri n g a n ati o n al e m er g e n c y.  W o ul f e h a d y et t o r e c ei v e a n
i n d u cti o n or h e ar a c as e.  T o c o m p o u n d  m att ers, h e a p p e ar e d n ot t o gr as p t h e s eri o us n ess of t h e
m att er a n d t h e i nt e nsit y of t h e p u bli c r e a cti o n, n or t h e s e nsiti v e p u bli c r el ati o ns r e q uir e d t o
w e at h er it.  H e q ui c kl y iss u e d a p u bli c a p ol o g y “ f or a n y u ni nt e nti o n al br e a c h,” b ut i n t h e s a m e
st at e m e nt c o m pl ai n e d t h at h e h a d b e e n ass ur e d t h at t h e e v e nt  w as i n c o m pli a n c e  wit h t h e
g ui d a n c e. 2 3 S o m e  m or e s u bst a nti al r es p o ns e  w as cl e arl y r e q uir e d o n t h e p art of t h e j u di ci ar y, b ut
n o n e  w as a v ail a bl e.  T h o u g h t h e 2 0 1 9  A ct s et o ut cl e ar pr o c ess es f or a j u di ci al dis ci pli n ar y
s yst e m, t h es e h a d y et t o c o m e i nto o p er ati o n.  T h e o nl y a v ail a bl e f or m al pr o c ess  w as t h e
p arli a m e nt ar y i m p e a c h m e nt pr o c ess. I n t h es e cir c u mst a n c es t h e J u di ci al  C o u n cil r es ort e d t o
i nf or m al i m pr o vis ati o n:  A n o n-st at ut or y r e vi ew.  R etir e d  C hi ef J usti c e S us a n  D e n h a m  w as as k e d
t o i n v esti g at e  W o ulf e’s att e n d a n c e at t h e  G olf g at e e v e nt, a n d t o  m a k e r e c o m m e n d ati o ns, a n d
a d o pt e d a pr o c ess t h at  w as l o os el y  m o d ell e d o n t h e dis ci pli n ar y i n v esti g ati o n pr o c ess
a nti ci p at e d i n t h e  A ct. 2 4 D e n h a m t o o k e vi d e n c e fr o m  W o ulf e,  w h o r et ai n e d a S e ni or  C o u ns el t o
r e pr es e nt hi m a n d s u b mitt e d e x p ert e vi d e n c e fr o m str u ct ur al e n gi n e ers t o s u p p ort his c as e t h at
h e  w as n ot i n br e a c h of t h e l a w.  T h e r e p ort f o u n d i n f a v or of  W o ulf e o n t h e s u bst a nti v e l e g al
p oi nt:  H e h a d n ot, i n  D e n h a m ’s vi e w, br e a c h e d t h e l a w.  D e n h a m c o n cl u d e d, h o w e v er, t h at h e
still s h o ul d n ot h a v e att e n d e d t h e e v e nt a n d t h at h e f ail e d t o c o nsi d er t h at, gi v e n his n e w
p ositi o n as a S u pr e m e  C o urt j u d g e, t his “ mi g ht b e a n i m pr o pri et y, or  mi g ht cr e at e t h e
a p p e ar a n c e of a n i m pr o pri et y, t o r e as o n a bl e  m e m b ers of t h e P u bli c. ” 2 5 D e n h a m attri b ut e d t his
f ail ur e, at l e ast i n p art, t o t h e a bs e n c e of a n y i n d u cti o n or tr ai ni n g f or n e w j u d g es a n d
r e c o m m e n d e d t h at t h at t his b e i ntr o d u c e d as a  m att er of ur g e n c y.  H er c o n cl usi o n o n t h e
c o ns e q u e n c es f or t h e j u d g e hi ms elf  w as, h o w e v er, cl e ar.

I n t h e  R e vi e w er’s o pi ni o n, b as e d o n t h e e vi d e n c e a n d s u b missi o ns s h e h as r e c ei v e d, s h e is of
t h e vi e w t h at  Mr. J usti c e  W o ulf e di d n ot hi n g i n v ol vi n g i m pr o pri et y s u c h as  w o ul d j ustif y c alls
f or his r esi g n ati o n fr o m offi c e. S u c h a st e p  w o ul d b e u nj ust a n d dis pr o p orti o n at e.

I n li g ht of t h e  miti g ati o n r ef err e d t o a b o v e, t h e  R e vi e w er is of t h e o pi ni o n t h at it  w o ul d b e
o p e n t o t h e  C hi ef J usti c e t o d e al  wit h t his  m att er b y  w a y of i nf or m al r es ol uti o n. 2 6

I n  D e n h a m’s vi e w  W o ulf e h a d e n g a g e d i n  mis c o n d u ct, b ut r el ati v el y tri vi al  mis c o n d u ct, a n d
c ert ai nl y n ot a n yt hi n g t h at r e q uir e d his r esi g n ati o n or dis miss al.

T h e r e p ort  w as p u blis h e d b y t h e J u di ci al  C o u n cil o n its  w e bsit e o n  O ct o b er 1, 2 0 2 2, t o g et h er
wit h a n u m b er of s u p p orti n g d o c u m e nts, i n cl u di n g a tr a ns cri pt of  W o ulf e ’s e vi d e n c e.  T h es e  w er e
all r el e as e d  wit h  W o ulf e ’s c o ns e nt, b ut t h e tr a ns cri pt pr o v e d t o b e i n c e n di ar y. F ar fr o m a p p e ari n g
p e nit e nt or r efl e cti v e,  W o ulf e  w as criti c al of t h e  m e di a i n his e vi d e n c e t o  D e n h a m, a n d r e p e at e dl y
o bj e ct e d t h at t h e p u bli c o utr a g e  w as a  m e di a cr e ati o n.  H e als o off er e d s o m e criti cis m of s er vi n g
p oliti ci a ns i n cl u di n g t h e  T a ois e a c h ( pri m e  mi nist er), t h o u g h t his  w as r el ati v el y  mil d. I n a still
f e bril e p oliti c al e n vir o n m e nt,  W o ulf e’s s elf- pit yi n g a n d l e g alisti c a p pr o a c h t o t h e c o ntr o v ers y
s u g g est e d a l a c k of s elf- a w ar e n ess, a n d o v ers h a d o w e d t h e  m e as ur e d c o n cl usi o ns of t h e  D e n h a m
r e p ort. I n e arl y  O ct o b er, t hr e e of  W o ulf e ’s S u pr e m e  C o urt c oll e a g u es  m et  wit h hi m t o dis c uss h o w
t h e  m att er s h o ul d b e r es ol v e d, a n d t w o of t h e t hr e e i nf or m e d hi m of t h eir vi e w t h at h e s h o ul d

2 3 A oif e- Gr a c e  M o or e, P et er  T o w e, P a ul  H osf or d  & J o el Sl att er y, # G olf g at e L at est:  R esi g n ati o ns,  A p ol o gi es,  R e gr ets a n d a  C all
f or  G olf S oci et y t o  Dis b a n d, IRI S H E X A MI N E R ,  A u g. 2 1, 2 0 2 0, htt ps:// w w w.iris h e x a mi n er. c o m/ n e ws/ ari d- 4 0 0 3 5 6 8 3. ht ml .

2 4 Gi v e n t h e a bs e n c e of st at ut or y a ut h orit y f or t h e pr o c ess, t his a p pr o a c h r e q uir e d t h e J u di ci al  C o u n cil t o i n d e m nif y
D e n h a m a g ai nst a n y l e g al a cti o n i n r el ati o n t o t h e c o nt e nt of h er r e p ort.

2 5 C HI E F JU S TI C E S U S A N D E N H A M , RE P O R T at 2 6 – 2 7 ( 2 0 2 0) ( h er e aft er  D E N H A M R E P O R T ), htt ps://j u di ci al c o u n cil.i e/ ass ets/
u pl o a ds/ d o c u m e nts/r e p ort- 1- 1 0- 2 0. p df .

2 6 S e e i d. at 2 8.

G er m a n L a w J o ur n al 1 3 2 9
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r esi g n.  W o ulf e’s s h o c k at t his a p p e ars t o h a v e pr o m pt e d a h e alt h crisis of s o m e s ort. 2 7 D uri n g t h at
m o nt h h e r e p e at e dl y  miss e d  m e eti n gs  wit h t h e  C hi ef J usti c e, Fr a n k  Cl ar k e,  w hi c h  w er e ai m e d at
a c hi e vi n g a r es ol uti o n.  N e ws of t h es e r e p e at e dl y pl a n n e d  m e eti n gs, a n d t h eir r e p e at e d
c a n c ell ati o n,  w er e all bri ef e d t o t h e  m e di a.

O n t h e fift h of  N o v e m b er,  W o ulf e fi n all y  m et  wit h  Cl ar k e a n d a n o ut c o m e  w as a gr e e d.  W o ulf e
w o ul d a c c e pt a p u bli c r e pri m a n d fr o m t h e  C hi ef J usti c e, a n d  w o ul d n ot b e list e d t o h e ar c as es f or
t hr e e  m o nt hs.  D uri n g t his ti m e,  W o ulf e a gr e e d t o r et ur n his s al ar y.  T his o ut c o m e— t h o u g h
e ntir el y i nf or m al a n d l a c ki n g a n y l e g al f o u n d ati o n — w as c o nsist e nt  wit h t h e r e c o m m e n d ati o ns of
t h e  D e n h a m  R e p ort a n d  w as c o m p ar a bl e  wit h  w h at o n e  mi g ht h a v e e x p e ct e d u n d er a f or m al
dis ci pli n ar y r e gi m e.  O n c e a g ai n i n t his pr o c ess, h o w e v er, t h e s u bst a nti v e o ut c o m e  w as
o v ers h a d o w e d b y t h e  w a y it  w as  m a d e p u bli c. I nst e a d of si m pl y p u blis hi n g t h e r e pri m a n d a n d
s a n cti o n o n t h e J u di ci al  C o u n cil  w e bsit e as o n e  mi g ht h a v e e x p e ct e d — t h e  D e n h a m  R e p ort h a d
b e e n p u blis h e d t h er e — , t h e  C hi ef J usti c e iss u e d a pr ess r el e as e c o nt ai ni n g his  w h ol e
c orr es p o n d e n c e  wit h  W o ulf e. 2 8 I n his l ett ers, t h e  C hi ef J usti c e s et o ut his vi e w t h at  W o ulf e’s
c o m m e nts i n t h e  D e n h a m tr a ns cri pt h a d  m a d e t hi n gs  w ors e: “ I s h o ul d s a y t h at t h e r e as o n a bl e
r es p o ns e of a gr e at n u m b er of p e o pl e t o t h e tr a ns cri pts h as, i n  m y j u d g m e nt, c a us e d e v e n gr e at er
d a m a g e t o t h e j u di ci ar y t h a n di d y o ur att e n d a n c e at t h e  Clif d e n e v e nt. ” 2 9

T h e  C hi ef J usti c e st at e d i n t er ms his b eli ef t h at  W o ulf e ’s p ositi o n  w as u nt e n a bl e: “ t o a v oi d
s eri o us d a m a g e t o t h e j u di ci ar y, y o u s h o ul d r esi g n. ” 3 0 P u bli c ati o n of t h e f ull c orr es p o n d e n c e  m a y
h a v e b e e n a l ast- dit c h att e m pt t o f or c e  W o ulf e t o r esi g n. If s o, it b a c kfir e d. B y s o p u bli cl y
q u esti o ni n g  W o ulf e ’s a p pr o pri at e n ess f or t h e S u pr e m e  C o urt b e n c h, t h e  C hi ef J usti c e p us h e d
p oliti ci a ns i nt o c o nsi d eri n g i m p e a c h m e nt, a n a cti o n t h at  w o ul d h a v e cr e at e d a diffi c ult p oliti c al
pr e c e d e nt.  Aft er s e v er al d a ys of i nt e ns e p oliti c al a n d  m e di a pr ess ur e, t h e g o v er n m e nt a n d t h e
m ai n o p p ositi o n p arti es c o n cl u d e d t h at t h e  m att er di d n ot r e a c h t h e t hr es h ol d f or i m p e a c h m e nt,
a n d t h e  m att er  w as all o w e d t o dr o p. 3 1 W o ulf e s er v e d his t hr e e- m o nt h i nf or m al s us p e nsi o n fr o m
offi c e a n d t h e n r ej oi n e d t h e S u pr e m e  C o urt, h e ari n g his first c as e i n F e br u ar y 2 0 2 1. 3 2

T h e a bs e n c e of a f or m al  m e c h a nis m f or dis ci pli ni n g j u d g es c o ntri b ut e d si g nifi c a ntl y t o t h e
diffi c ulti es t h at att e n d e d t h e  W o ulf e c as e, b ut it  w as cl e arl y n ot t h e o nl y diffi c ult y.  T h er e is a
m ar k e d disti n cti o n i n a p pr o a c h b et w e e n t h e attit u d e of  C hi ef J usti c e  H a milt o n i n r el ati o n t o t h e
m u c h  m or e s eri o us  mis c o n d u ct t h at s urr o u n d e d t h e S h e e d y c as e i n 1 9 9 9, a n d t h at of  C hi ef J usti c e
Cl ar k e i n 2 0 2 0. I n 1 9 9 9,  H a milt o n f elt u n a bl e t o  m a k e a n y r e c o m m e n d ati o n i n r el ati o n t o t h e
j u d g es c o n c er n e d, d es pit e  m a ki n g q uit e d a m ni n g fi n di n gs of f a ct i n r el ati o n t o t h eir b e h a vi or, a n d
w as e xtr e m el y c a uti o us a b o ut p u bli c e n g a g e m e nt. I n 2 0 2 0, t h e j u di ci ar y  w er e  willi n g t o p ut i n
pl a c e f or m al pr o c ess es t o e x a mi n e  W o ulf e ’s c o n d u ct, a n d  C hi ef J usti c e  Cl ar k e  w as  willi n g t o
p u bli cl y st at e his vi e w t h at  W o ulf e s h o ul d r esi g n.  T h e cr e ati o n of t h e J u di ci al  C o u n cil a n d t h e f a ct
t h at dis ci pli n ar y l e gisl ati o n  w as o n t h e st at ut e b o o ks, e v e n if it  w as n ot i n f or c e, a p p e ars t o h a v e
b e e n a d e cisi v e diff er e n c e. P ers o n alit y f a ct ors a n d t h e l a c k of p ers o n al c o nt a ct, as a r es ult of t h e
p a n d e mi c,  m a y als o h a v e pl a y e d a r ol e.

2 7 I n his l ett ers t o t h e  C hi ef J usti c e,  W o ulf e st at e d t h at h e “ d e v el o p e d a s eri o us  m e di c al c o n diti o n i n c o ns e q u e n c e of t h e

str ess.” T h e l ett ers  w er e s u bs e q u e ntl y p u blis h e d a n d ar e a v ail a bl e h er e: htt ps:// w w w.rt e.i e/ n e ws/ c o urts/ 2 0 2 0/ 1 1 0 9/ 1 1 7 7 0 8 1-
l ett ers-s e a m us- w o ulf e- c hi ef-j usti c e/ (l ast a c c ess e d J a n u ar y 2 0 2 3).

2 8 A v ail a bl e o n t h e  R T É  w e bsit e h er e: htt ps:// w w w.rt e.i e/ n e ws/ c o urts/ 2 0 2 0/ 1 1 0 9/ 1 1 7 7 0 8 1-l ett ers-s e a m us- w o ulf e- c hi ef-

j usti c e/.
2 9 S e e i d. , L ett er fr o m  C hi ef J usti c e Fr a n k  Cl ar k e t o J u d g e S e a m us  W o ulf e ( N o v. 5, 2 0 2 0).
3 0 I d.
3 1 A s m all o p p ositi o n p art y t a bl e d a  m oti o n t o i m p e a c h  W o ulf e i n  D e c e m b er 2 0 2 0, b ut t his di d n ot pr o c e e d f urt h er. S e e t h e

dis c ussi o n at 1 0 1 1  D áil Éir e a n n  D e b. ( D e c. 1, 2 0 2 0), htt ps:// w w w. oir e a c ht as.i e/ e n/ d e b at es/ d e b at e/ d ail/ 2 0 2 0- 1 2- 0 1/ 3/ .
3 2 M ar y  C ar ol a n  &  C ol m  K e e n a, S é a m us  W o ulf e Sits f or First  Ti m e as S u pr e m e  C o urt J u d g e  T o d a y , TH E IRI S H T I M E S, F e b. 4,

2 0 2 1, htt ps:// w w w.iris hti m es. c o m/ n e ws/ cri m e- a n d-l a w/s e a m us- w o ulf e-sits-f or-first-ti m e- as-s u pr e m e- c o urt-j u d g e-t o d a y- 1.
4 4 7 5 4 0 3 .
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It is of n ot e, h o w e v er, t h at h a vi n g d o n e  w ell i n diffi c ult cir c u mst a n c e t o i n n o v at e a n i nf or m al
r e vi e w i nt o  W o ulf e’s c o n d u ct, t h e j u di ci ar y t h e n pr o c e e d e d t o i g n or e t h at r e vi e w, a n d t o pl a c e
i nt e ns e pri v at e pr ess ur e o n hi m t o r esi g n.  W h et h er  W o ulf e’s c o n d u ct a m o u nt e d t o a r esi g ni n g
m att er, gi v e n t h e b a c k gr o u n d cir c u mst a n c es of a p u bli c e m er g e n c y, is a m bi g u o us. 3 3 T h er e  w as
s u bst a n c e t o t h e  C hi ef J usti c e ’s vi e w t h at t h e  w h ol e s e q u e n c e of e v e nts a m o u nt e d t o a r esi g ni n g
m att er.  H o w e v er, t h e i m pli cit ass u m pti o n t h at  W o ulf e ’s attit u d e a n d c o m m e nts wit hi n t h e
dis ci pli n ar y pr o c ess  w er e s e v er a bl e fr o m t h e pr o c ess its elf  w as pr o bl e m ati c.  As  D e n h a m ’s r e p ort
s u g g est e d t h at t h e  m ai n c o ntri b ut or t o t h e pr o bl e m  w as t h at  W o ulf e h a d n ot r e c ei v e d tr ai ni n g a n d
l a c k e d f ull a w ar e n ess of t h e r e q uir e m e nts of his n e w p ositi o n,3 4 t h e d e cisi o n t o p u blis h t h e
tr a ns cri pt— e v e n t h o u g h it  w as d o n e  wit h  W o ulf e ’s c o ns e nt— w as p er h a ps ill-j u d g e d.  R es e nt m e nt,
d el a y a n d  m e nt al h e alt h pr o bl e ms ar e n ot u n c o m m o n i n dis ci pli n ar y pr o c ess es.  A f or m al pr o c ess
w o ul d li k el y h a v e i m p os e d  m or e s af e g u ar ds f or t h e j u d g e t h a n  w er e i n e vi d e n c e h er e, a n d t h e
c o nti n u o us bri efi n g t o t h e  m e di a of i nf or m ati o n t h at a p p ar e ntl y r el at e d t o  W o ulf e ’s  m e nt al h e alt h
is a p arti c ul ar s o ur c e of c o n c er n.  T h o u g h h e  w as n ot a s y m p at h eti c c h ar a ct er i n t his s e q u e n c e of
e v e nts,  W o ulf e ’s c o m pl ai nts t h at h e  w as s h ar pl y tr e at e d b y his c oll e a g u es  w er e n ot  wit h o ut
f o u n d ati o n.  T h e i m pr essi o n cr e at e d is t h at, a g ai nst t h e b a c k dr o p of t h e J u di ci al  C o u n cil  A ct a n d
t h e p a n d e mi c, t h e j u di ci ar y f elt e m p o w er e d or o bli g e d t o i m p os e a n e xtr e m el y r o b ust f or m of
i nf or m al dis ci pli n e.

T h e J u di ci al  C o u n cil a d o pt e d n e w j u di ci al c o n d u ct r ul es i n  O ct o b er 2 0 2 2, a n d t h e n e w f or m al
c o m pl ai nts pr o c ess  w as c o m m e n c e d at t h e s a m e ti m e.  T h e c o n d u ct r ul es a d o pt e d ar e b as e d v er y
cl os el y o n t h e B a n g al or e Pri n ci pl es o n J u di ci al  C o n d u ct of 2 0 0 2.  At ti m es, t h es e r ul es ar e a d o pt e d
al m ost v er b ati m,  wit h littl e all o w a n c e  m a d e f or t h e Iris h c o nt e xt ot h er t h a n a f e w c as e l a w
r ef er e n c es; a n d t h e pr o c e d ur es d es cri b e d d o littl e ot h er t h a n r est at e t h e pr o visi o ns of t h e 2 0 1 9  A ct.
It is n ot y et cl e ar h o w t h e n e w pr o c ess es  will o p er at e i n pr a cti c e. 3 5 T h e e vi d e nt d esir e o n t h e p art of
Iris h j u d g es, a n d t h e Iris h elit e  m or e br o a dl y, t o k e e p p a c e  wit h i nt er n ati o n al b est pr a cti c e
g ui d a n c e is a t h e m e t h at als o e m er g es fr o m r e c e nt r ef or ms t o j u di ci al a p p oi nt m e nts. It is t o t his
t h at  w e n o w t ur n.

D. J u di ci al A p p oi nt m e nt s a n d I nf or m alit y

J u di ci al a p p oi nt m e nts i n Ir el a n d  w er e tr a diti o n all y  m a d e al o n g c o m m o n l a w li n es.  A p p oi nt m e nts
w er e  m a d e b y p oliti ci a ns  wit h o ut  m u c h f or m al pr o c ess.  T h e 1 9 3 7  C o nstit uti o n pr o vi d es t h at
j u d g es ar e a p p oi nt e d b y t h e Pr esi d e nt o n t h e a d vi c e of t h e  G o v er n m e nt.3 6 F or  m ost of t h e hist or y
of t h e Iris h st at e, t his  m e a nt t h at a p p oi nt m e nts  w er e i n eff e ct, at t h e dis cr eti o n of t h e  G o v er n m e nt.
As dis c uss e d b el o w, t his is d u e t o c h a n g e i m mi n e ntl y.  A p p oi nt m e nts  w er e hist ori c all y c o ntr oll e d
b y a s m all er gr o u p at t h e h e art of  G o v er n m e nt:  T h e  T a ois e a c h, t h e  Mi nist er f or J usti c e a n d t h e
Att or n e y  G e n er al.  T his gr o u p  w o ul d dis c uss p ot e nti al n o mi n e es i n a d v a n c e a n d pr es e nt a n a gr e e d
c h oi c e of j u di ci al a p p oi nt e e t o c a bi n et. 3 7 T h e c h oi c e of c a n di d at es, es p e ci all y t o t h e l o w er c o urts,
w as oft e n  m a d e as a f or m of p art y- p oliti c al p atr o n a g e — t h o u g h p art y p oliti cs  w er e l ess i m p ort a nt
at  m or e s e ni or l e v els ot h er t h a n as a ti e br e a k er 3 8 — a n d it is g e n er all y a c c e pt e d t h at j u d g es  w er e
s cr u p ul o usl y i n d e p e n d e nt o n c e a p p oi nt e d.

T h e pr o c ess i n v ol v e d i n  Gilli a n  H uss e y ’s a p p oi nt m e nt t o t h e  Distri ct  C o urt ( d es cri b e d i n t h e
i ntr o d u cti o n)  w as ar g u a bl y t y pi c al i n b ei n g dri v e n b y p ers o n al c o n n e cti o ns, b ut n o n et h el ess

3 3 F or t h e vi e w t h at t his  w as a b or d erli n e c as e gi v e n t h e “ st at e d  mis b e h a vi o ur” st a n d ar d, s e e L a ur a  C a hill a n e  &  D a vi d  K e n n y,
L ess o ns fr o m Ir el a n d ’s 2 0 2 0 J u dici al  C o n d uct  C o ntr o v ers y, 5 1 CO M M O N L.  W O R L D R E V . 2 4, 3 7– 3 9 ( 2 0 2 2).

3 4 S e e D E N H A M R E P O R T , s u pr a n ot e 2 5, at 2 6– 2 8.
3 5 I nf or m ati o n o n t h es e pr o c ess es is a v ail a bl e o n t h e J u di ci al  C o u n cil  w e bsit e: htt ps://j u di ci al c o u n cil.i e/j u di ci al- c o n d u ct-

c o m mitt e e/ .
3 6 C O N S TI T U TI O N  O F IR E L A N D 1 9 3 7 arts. 3 5( 1), 1 3( 9), 1 3( 1 1).
3 7 JE N NI F E R C A R R O L L M A C N EI L L , TH E P O LI TI C S  O F JU DI CI A L S E L E C TI O N I N IR E L A N D 1 0 5 – 0 6 ( 2 0 1 6).
3 8 S e e i d. at 1 0 7.
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r es ulti n g i n t h e a p p oi nt m e nt of a hi g hl y i n d e p e n d e nt- mi n d e d p ers o n. El gi e et al s p e c ul at e t h at t his
a p p ar e ntl y c o ntr a di ct or y f e at ur e of j u di ci al a p p oi nt m e nts i n Ir el a n d aris es b e c a us e t h es e
a p p oi nt m e nts  w er e tr e at e d as a r e w ar d f or p ast p oliti c al l o y alt y r at h er t h a n as a n e x p e ct ati o n of
f ut ur e pr ef er e n c e.  T h e y als o n ot e, h o w e v er, t h at t h e a bs e n c e of o b vi o us p art y- p oliti c al di vi d es o n t h e
b e n c h  m a y als o r es ult fr o m a br o a d er i d e ol o gi c al c o ns e ns us  wit hi n Iris h p oliti cs.  T h er e h as oft e n
b e e n littl e diff er e n c e i n pri n ci pl e b et w e e n t h e  m aj or Iris h p oliti c al p arti es. 3 9 I n s u m, j u di ci al
a p p oi nt m e nts i n Ir el a n d a p p e ar t o s u p p ort t h e c o n cl usi o n e vi d e nt i n e m piri c al lit er at ur e o n c o urts:
T h at t h e r el ati o ns hi p b et w e e n d e j ur e a n d d e f act o j u di ci al i n d e p e n d e n c e is n ot cl e ar c ut, a n d t h at
r o b ust d e f act o i n d e p e n d e n c e d o es n ot n e c ess aril y r e q uir e d e j ure l e g al pr ot e cti o ns.4 0

T his tr a diti o n al p oliti c al a n d hi g hl y i nf or m al a p pr o a c h t o a p p oi nt m e nts h as gi v e n  w a y t o
f or m alit y o nl y v er y sl o wl y.  T h er e ar e t w o br o a d r e as o ns f or t his.  T h e first is t h at t h e tr a diti o n al
a p pr o a c h  w or k e d i n pr a cti c e:  T h e s yst e m pr o d u c e d r o b ustl y i n d e p e n d e nt j u d g es.  T h e s e c o n d is
t h at t h e r ol e of t h e  G o v er n m e nt i n a p p oi nt m e nts  w as pr ot e ct e d b y a l o n g-st a n di n g i nt er pr et ati o n
of t h e  C o nstit uti o n, a n d v al u e d b y p oliti ci a ns as a h ar ml ess f or m of p atr o n a g e.

T h e first att e m pt t o i ntr o d u c e a  m or e ri g or o us a p pr o a c h t o a p p oi nt m e nts  w as  m a d e i n 1 9 9 5,
wit h t h e cr e ati o n of t h e J u di ci al  A p p oi nt m e nts  A d vis or y B o ar d (J A A B).  T his b o d y  w as cr e at e d i n
l ar g e p art t o r es ol v e a p oliti c al dis p ut e.  T h e t w o p oliti c al p arti es i n t h e c o aliti o n g o v er n m e nt h a d a
m aj or dis a gr e e m e nt a b o ut t h e  w a y i n  w hi c h j u d g es  w er e a p p oi nt e d,  w hi c h r es ult e d i n a  mi n or
c o nstit uti o n al crisis aft er t h e  Att or n e y  G e n er al,  H arr y  W h el e h a n,  w as a p p oi nt e d as Pr esi d e nt of
t h e  Hi g h  C o urt b y t h e Fi a n n a F áil  T a ois e a c h,  Al b ert  R e y n ol ds, o v er t h e o bj e cti o ns of t h e  mi n or
p art n er i n t h e c o aliti o n, t h e L a b o ur P art y,  w h o r e g ar d e d hi m as u ns uit a bl e.

T h e n e w b o d y  w as cr e at e d i n a n att e m pt t o r est or e tr ust i n t h e a p p oi nt m e nts pr o c ess  wit hi n t h e
G o v er n m e nt, b y r e m o vi n g  m u c h of t h e d e cisi o n- m a ki n g pr o c ess fr o m t h e  G o v er n m e nt its elf. 4 1

T h e J A A B c o m pris e d of t h e  C hi ef J usti c e a n d t h e Pr esi d e nt of e a c h c o urt (fi v e j u d g es i n t ot al),
t o g et h er  wit h t h e  Att or n e y  G e n er al a n d r e pr es e nt ati v es fr o m t h e B ar  C o u n cil a n d t h e L a w S o ci et y
(t h e pr of essi o n al b o di es), pl us t hr e e l a y p ers o ns.  T h e j u di ci ar y t h us h a d v er y str o n g i n p ut i nt o
r e c o m m e n d ati o ns f or n e w j u di ci al a p p oi nt m e nts.  H o w e v er, b e c a us e it  w as f elt t h at a n y r estri cti o n
o n t h e  G o v er n m e nt ’s dis cr eti o n t o a p p oi nt j u d g es  w as u n c o nstit uti o n al, t h e B o ar d di d n ot  m a k e
a p p oi nt m e nts its elf. 4 2 I nst e a d, it  m a d e r e c o m m e n d ati o ns.  T h e J A A B  w as r e q uir e d t o  m a k e at l e ast
s e v e n r e c o m m e n d ati o ns f or e a c h v a c a n c y, a n d t o c o n v e y e v er y a p pli c ati o n t o t h e  Mi nist er f or
J usti c e.4 3 F urt h er m or e, t h e  G o v er n m e nt  w as n ot r e q uir e d t o c h o os e fr o m t h e list s u p pli e d fr o m t h e
J A A B, a n d c o ul d e v e n a p p oi nt s o m e o n e  w h o h a d n ot a p pli e d.  As t h e J A A B pr o c ess di d n ot c o v er
pr o m oti o ns of e xisti n g j u d g es, t his  m e a nt t h at a si g nifi c a nt p art of n or m al j u di ci al a p p oi nt m e nts
f ell o utsi d e of its p ur vi e w alt o g et h er.4 4

3 9 R o b ert El gi e,  A d a m  M c A ul e y  & E oi n  O ’M all e y ,  T h e ( N ot- S o- S ur prisi n g)  N o n- P artis a ns hi p of t h e Iris h S u pr e m e  C o urt, 2 2
IRI S H P O LI TI C A L S T U DI E S 8 8, 1 0 5 ( 2 0 1 7).

4 0 M elt o n a n d  Gi ns b ur g ar g u e t h at t h e r el ati o ns hi p b et w e e n d e f act o a n d d e j ur e j u di ci al i n d e p e n d e n c e is c o nt e xt u al a n d t h at
d e j ur e r ul es ar e li k el y t o b e  m or e i m p a ctf ul i n a ut h orit ari a n r e gi m es: J a m es  M elt o n  &  T o m  Gi ns b ur g, D o es  D e J ur e J u dici al
I n d e p e n de nc e  R e all y  M att er?  A  R e e v al u ati o n of E x pl a n ati o ns f or J u dici al I n d e p e n de nc e , 2 J. O F L. A N D C T S . 1 8 7 ( 2 0 1 4).  O n t his

t o pi c  m or e g e n er all y, s e e e. g.,  C h arl es  C a m er o n, J u dici al I n d e p e n d e nce:  H o w  C a n  Y o u  T ell It  W h e n  Y o u S e e it?  A n d  W h o
C ar es? , i n JU DI CI A L IN D E P E N D E N C E  A T  T H E C R O S S R O A D S : AN IN T E R DI S CI P LI N A R Y A P P R O A C H ( St e p h e n  B ur b a n k  & B arr y

Fri e d m a n e ds., 2 0 0 2); St ef a n  V oi gt  & B er n d  H a y o, E x pl ai ni n g  D e F act o J u dici al I n d e p e n d e nc e , 2 8 IN T ’L R E V . O F L. A N D E C O N .
2 6 9 ( 2 0 0 7);  G R A H A M G E E , RO B E R T H A Z E L L , KA T E M A L L E S O N & P A T RI C K O ’B RI E N , TH E P O LI TI C S  O F JU DI CI A L IN D E P E N D E N C E

I N  T H E U K ’S C H A N GI N G C O N S TI T U TI O N ( 2 0 1 5);  DA VI D K O S A Ř , PE RI L S  O F JU DI CI A L S E L F - GO V E R N M E N T I N T R A N SI TI O N A L

S O CI E TI E S ( 2 0 1 6).
4 1 T h e cr e ati o n of t h e n e w a p p oi nt m e nt b o d y t o o k pl a c e  wit h o ut a n y p oli c y d eli b er ati o n or e xt er n al c o ns ult ati o n a n d  w as

pri m aril y d esi g n e d t o “ e n a bl e t h e L a b o ur P art y t o st a y i n g o v er n m e nt. ” S e e M a c N eill, s u pr a n ot e 3 7, at 6 9 – 7 0. S e e als o

M a c C or m ai c, s u pr a n ot e 6, at 3 0 7.
4 2 S e e M a c N eill, s u pr a n ot e 3 7, at 7 0.
4 3 C o urts a n d  C o urt  Offi c ers  A ct 1 9 9 5, § 1 6( 2) ( A ct  N o. 3 1/ 1 9 9 5) (Ir.).
4 4 I d. at § 1 6( 6) (r e q uiri n g o nl y t h at t h e  G o v er n m e nt “ s h all firstl y c o nsi d er” p ers o ns r e c o m m e n d e d b y t h e J A A B, a n d

r ef err e d o nl y t o b arrist ers a n d s oli cit ors).
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As a p oliti c al fi x, t h e J A A B f ail e d:  W h el e h a n r esi g n e d  wit hi n d a ys, a n d t h e g o v er n m e nt c oll a ps e d
s o o n aft er w ar ds.  T h e l o n g-t er m eff e ct of t h e J A A B  w as als o n e gli gi bl e. It  w as — b y d esi g n, a c c or di n g
t o o n e of t h os e i n v ol v e d— a c os m eti c r ef or m. 4 5 Its eff e ct  w as di mi nis h e d still f urt h er b y t h e d e cisi o n
of t h e J A A B, e arl y i n t h e 2 0 0 0s, t o r e c o m m e n d all a p pli c a nts t h at it r e g ar d e d as s uit a bl e.  T his
d e cisi o n  w as i nfl u e n c e d b y j u di ci al  m e m b ers of t h e B o ar d, a n d a p p ar e ntl y ar os e o ut of c o n c er ns t h at
t o d o ot h er wis e  w o ul d b e u n c o nstit uti o n al, gi v e n t h e r e q uir e m e nt t h at t h e  G o v er n m e nt r et ai n
dis cr eti o n i n a p p oi nt m e nts.  T h e r es ult  w as t h at t h e J A A B  w as a  m er e s cr e e ni n g b o d y, a n d as it di d
n ot h a n dl e pr o m oti o ns of s er vi n g j u d g es, o nl y a p arti al o n e. 4 6

S e e n as a r ef or m t o j u di ci al a p p oi nt m e nts, t h e J A A B  w as a f ail ur e.  T h o u g h t h e pr o c ess of
a p pl yi n g f or j u di ci al offi c e f or n o n-j u d g es  w as  m a d e  m or e o p e n a n d  m or e tr a ns p ar e nt, t h er e  w as
n o i m p a ct o n t h e  G o v er n m e nt ’s dis cr eti o n.  T his  w as n ot  wit h o ut s o m e b e n efits.  A l o n g-st a n di n g
c o n v e nti o n i n a p p oi nt m e nts h ol ds t h at at l e ast o n e S u pr e m e  C o urt j u d g e s h o ul d b e a n o n-
C at h oli c.  M or e r e c e nt pr a cti c e a p p e ars t o h a v e ai m e d at a c hi e vi n g at l e ast t h e s a m e g e n d er b al a n c e
i n n e w j u di ci al a p p oi nt m e nts as e xists  wit hi n t h e l e g al pr of essi o n.4 7 Arti c ul ati n g t h es e c o n v e nti o ns
wit hi n a  writt e n st at ut or y fr a m e w or k  w o ul d b e diffi c ult. 4 8

T h er e h a v e b e e n t w o s eri o us att e m pts t o r ef or m j u di ci al a p p oi nt m e nts i n t h e p ast fi v e y e ars.
T h es e hi g hli g ht t h e n e w i nfl u e n c e of E ur o p e a n a g e n ci es a n d s oft l a w o n t h e r ul e of l a w a n d j u di ci al
i n d e p e n d e n c e.  T h e first att e m pt at r ef or m ar os e o ut of a  G o v er n m e nt c o aliti o n d e al  wit h a n
i n d e p e n d e nt  T D ( m e m b er of p arli a m e nt), S h a n e  R oss.4 9 R oss ’s bill  w as b as e d cl os el y o n t h e
J u di ci al  A p p oi nt m e nts  C o m missi o n f or E n gl a n d a n d  W al es, a n d pr o p os e d si g nifi c a nt l a y i n p ut
wit hi n t h e a p p oi nt m e nts pr o c ess.  T h e bill  w o ul d h a v e cr e at e d a n u n wi el d y b o d y  wit h 1 3  m e m b ers,
i n cl u di n g a l a y  m aj orit y a n d l a y c h air, as  w ell as a n u m b er of s u b- c o m mitt e es  w hi c h  w o ul d o p er at e
d e p e n di n g o n t h e n at ur e of t h e a p p oi nt m e nt. F or a s m all j uris di cti o n, t h e s yst e m  w as si g nifi c a ntl y
o v er- d esi g n e d. F or a  C o urt of  A p p e al a p p oi nt m e nt e x er cis e i n 2 0 1 6, f or e x a m pl e, t h e J A A B
r e p ort e d t h at t h er e  w as n o s uit a bl e c a n di d at e t h at it c o ul d r e c o m m e n d; a n d i n 2 0 1 9 t h e B o ar d
r e p ort e d t h at it r e c ei v e d o nl y o n e a p pli c ati o n f or t w o v a c a n ci es o n t h e S u pr e m e  C o urt.  T h e as p e ct
of t h e Bill t h at g e n er at e d  m ost r e a cti o n  w as, h o w e v er, t h e r ol e of l a y p e o pl e o n t h e pr o p os e d J A C.
T h e r e m o v al of t h e  C hi ef J usti c e ’s pri or r ol e as c h air of J A A B, i n f a v or of a l a y c h air,  w as d es cri b e d
b y a r etir e d S u pr e m e  C o urt j u d g e as “ a d eli b er at e ki c k i n t h e t e et h ” t o t h e  C hi ef J usti c e.5 0 T h e t h e n
Att or n e y  G e n er al, S é a m us  W o ulf e, d es cri b e d t h e bill as a “ d o g ’s di n n er” at a p u bli c e v e nt. 5 1

Si g nifi c a nt p oliti c al d a m a g e t o t h e Bill  w as d o n e b y t h e  C o u n cil of E ur o p e ’s  G R E C O a nti-
c orr u pti o n b o d y,  w hi c h i n its i nt eri m c o m pli a n c e r e p ort of 2 0 1 8 e x pr ess e d c o n c er n a b o ut t h e
pr o p os e d l a y  m aj orit y a n d c h air, d es cri bi n g it as a br e a c h of E ur o p e a n st a n d ar ds. 5 2 T his
i nt er v e nti o n  w as r e p ort e d i n t h e Iris h  m e di a as a d e cisi v e i nt er v e nti o n b y a n e mi n e nt E ur o p e a n
b o d y a g ai nst t h e Bill. 5 3 M or e o v er, it c o nfir m e d t h e tr e n c h a nt vi e w of t h e j u di ci ar y t h at it  w as

4 5 J e n nif er  C arr oll, Y o u b e t h e J u d g e P art II , 1 0( 6) BA R R E VI E W 1 8 2, 1 8 8 ( 2 0 0 5).
4 6 S e e M a c N eill, s u pr a n ot e 3 7, at 1 2 9.
4 7 S e e R A Y M O N D B Y R N E , J. PA U L M C C U T C H E O N , LA U R A C A HI L L A N E & E M M A R O C H E - CA G N E Y , TH E IRI S H L E G A L S Y S T E M

1 7 8 ( 2 0 1 4).
4 8 T h e J u di ci al  A p p oi nt m e nts  C o m missi o n Bill of 2 0 2 2 § 2 3( 2) i m p os es a  w e a k er r e q uir e m e nt t h at, “ t o t h e e xt e nt f e asi bl e

a n d pr a cti c a bl e ” a p p oi nt m e nts s h o ul d c o m pris e e q u al n u m b ers of  m e n a n d  w o m e n, a n d s h o ul d “r efl e ct t h e di v ersit y of t h e

p o p ul ati o n of t h e st at e as a  w h ol e. ” T his r e q uir e m e nt is  m a d e s u bj e ct t o t h e r e q uir e m e nt t h at a p p oi nt m e nts s h all b e b as e d o n
m erit.

4 9 S e e S ar a h  B ar d o n, S h a n e  R oss  Criticis e d f or ‘Bl oc ki n g ’ J u dici al  A p p oi nt me nts, T H E IRI S H T I M E S,  O ct. 3 0, 2 0 1 6.
5 0 S e e M ar y  Mi ni h a n, J u dici al  R ef or m Pl a n a ‘D eli b er at e  Kic k i n t h e  T e et h ’ f or t h e  C hi ef J ustic e, T H E IRI S H T I M E S, J u n. 2 7,

2 0 1 7.
5 1 S e e K e vi n  D o yl e, J u d g es Bill is ‘C o m pl et e  D o g ’s  Di n n er’,  Cl ai ms  A G, TH E IRI S H IN D E P E N D E N T ,  M ar. 2 4, 2 0 1 8, htt ps:// w w w.

i n d e p e n d e nt.i e/iris h- n e ws/j u d g es- bill-is- c o m pl et e- d o gs- di n n er- cl ai ms- a g/ 3 6 7 3 9 1 5 8. ht ml.
5 2 S e e G R E C O, F O U R T H E V A L U A TI O N R O U N D , IN T E RI M C O M P LI A N C E R E P O R T : IR E L A N D , J u n. 2 0 1 8.
5 3 S e e, e. g. , S h a n e P h el a n, R oss  R ef or ms  Dr o p p e d fr o m  N e w J u dici al  A p p oi nt m e nts Bill Pr o p os al , TH E IRI S H IN D E P E N D E N T ,

D e c. 1 5, 2 0 2 0, htt ps:// w w w.i n d e p e n d e nt.i e/iris h- n e ws/ p oliti cs/r oss-r ef or ms- dr o p p e d-fr o m- n e w-j u di ci al- a p p oi nt m e nts- bill-
pr o p os al/ 3 9 8 6 4 4 3 5. ht ml .
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i n a p pr o pri at e t o h a v e a l a y  m aj orit y a n d a l a y c h air o n t h e pr o p os e d c o m missi o n.  Y et it is n ot cl e ar
w h y  G R E C O r e a c h e d t his c o n cl usi o n.  T h e r e p ort d o es n ot e x pl ai n its r e as o ni n g, n or  w h at
c o m p ar ati v e  w or k, if a n y,  w as d o n e t o s u p p ort t h e m.  W hilst it is n or m al f or a p p oi nt m e nt s yst e ms
i n ci vil l a w c o u ntri es,  wit h pr of essi o n al j u di ci ari es, t o b e r u n e ntir el y b y j u d g es, t h e s a m e is n ot
tr u e of c o m m o n l a w s yst e ms,  w h er e pr a cti c e is c o m pl et el y i n c o nsist e nt a n d n o b est pr a cti c e is i n
e vi d e n c e.  T o c h ar a ct eri z e t h e pr o p os e d l a y c h air a n d  m aj orit y as a n att a c k o n j u di ci al
i n d e p e n d e n c e str et c h es cr e d ulit y, n ot l e ast b e c a us e it  mirr or e d a r el ati v el y r e c e nt c h a n g e i n
E n gl a n d a n d  W al es t h at  w as d esi g n e d t o str e n gt h e n j u di ci al i n d e p e n d e n c e. 5 4 N ot o nl y di d  G R E C O
n ot t a k e t his vi e w i n c o n n e cti o n  wit h t h e i n v ol v e m e nt of l a y  m e m b ers o n t h e J u di ci al
A p p oi nt m e nts  C o m missi o n f or E n gl a n d a n d  W al es, it pr ais e d t h e “ pr o a cti v e ” c h a n g es t o j u di ci al
a p p oi nt m e nts i n t h at j uris di cti o n. 5 5 Iris h p oli c y m a k ers  mi g ht b e f or gi v e n a d e gr e e of c o nf usi o n.

G R E C O ’s i nt er v e nti o n h a d t h e eff e ct of b olst eri n g t h e p ositi o n of t h e j u di ci ar y i n t h e d e b at e,
a n d t h e p o w er of t h e j u di ci ar y i n t h e l o n g er t er m. It is cl e ar fr o m t h e r e p ort t h at t h e Iris h j u di ci ar y
l o b bi e d  G R E C O f or t his c o n cl usi o n.  As t h e i nt eri m r e p ort p uts it:

I n a d diti o n t o t h e i nf or m ati o n s u b mitt e d b y t h e  G o v er n m e nt,  G R E C O h as als o r e c ei v e d
i nf or m ati o n, dir e ctl y s u b mitt e d t o it, b y t h e j u di ci al a ut h oriti es, t hr o u g h t h e  C hi ef J usti c e of
Ir el a n d . . . [ a n d c o urt pr esi d e nts] . . . I n t h eir s u b missi o n t h e y str ess t h at t h e J u di ci al
A p p oi nt m e nts  C o m missi o n Bill 2 0 1 7 h as n ot b e e n s u bj e ct t o i n- d e pt h c o ns ult ati o ns  wit h t h e
j u di ci ar y ( c o ntr ar y t o  w h at is st at e d b y t h e  G o v er n m e nt) a n d t h at t h e j u di ci ar y h as
c o nsist e ntl y o p p os e d t h e c o nt e nt of t h e Bill, t h e c o m p o n e nts of  w hi c h t h e y b eli e v e is
i n c o nsist e nt  wit h E ur o p e a n st a n d ar ds as r efl e ct e d i n t h e  C o u n cil of E ur o p e  R e c o m m e n d ati o n
C M/ R e c ( 2 0 1 0) 1 2. 5 6

T h e  C o u n cil of E ur o p e d o c u m e nt r ef err e d t o r e c o m m e n ds t h at at l e ast h alf t h e  m e m b ers of a j u di ci al
a p p oi nt m e nt b o d y s h o ul d b e j u d g es c h os e n b y t h eir p e ers, a n d t h at  w h er e c o nstit uti o n al
r e q uir e m e nt di ct at e t h at a p p oi nt m e nts  m ust b e  m a d e b y a g o v er n m e nt or l e gisl at or, a n i n d e p e n d e nt
a ut h orit y dr a w n “i n s u bst a nti al p art fr o m t h e j u di ci ar y” s h o ul d  m a k e r e c o m m e n d ati o ns  w hi c h t h e
a p p oi nti n g a ut h orit y f oll o ws i n pr a cti c e. 5 7 As  wit h t h e  G R E C O r e p ort, it is n ot cl e ar t h at t his
r e c o m m e n d ati o n t a k es  m u c h a c c o u nt of t h e di v er g e nt hist or y of a p p oi nt m e nts i n c o m m o n l a w
c o u ntri es, n or of t h e si g nifi c a n c e t h at a u nifi e d c o urt s yst e m i n a c o m m o n l a w c o u ntr y h as f or t h e
l e giti m a c y of j u d g es i n t h e a p e x c o urt.

T h e 2 0 1 7 bill  w as ulti m at el y fili b ust er e d b y l a w y er  m e m b ers of t h e S e a n a d ( u p p er h o us e) a n d
l a ps e d  wit h t h e diss ol uti o n of t h e  D áil b ef or e a g e n er al el e cti o n i n 2 0 2 0.  T h e a p p oi nt m e nt of
S é a m us  W o ulf e dir e ctl y fr o m t h e offi c e of  Att or n e y  G e n er al t o t h e S u pr e m e  C o urt i n 2 0 2 0 cr e at e d
r e n e w e d i m p et us f or r ef or m i n t his ar e a.  T his a p p oi nt m e nt, t o g et h er  wit h t h e a p p oi nt m e nt of his
pr e d e c ess or,  M áir e  W h el a n, dir e ctl y t o t h e  C o urt of  A p p e al i n 2 0 1 7, 5 8 hi g hli g ht e d t h e l a c u n a i n t h e
J A A B pr o c ess,  w hi c h di d n ot off er a n y  w a y f or s er vi n g j u d g es t o a p pl y f or pr o m oti o n.  A n e w bill
w as pr o p os e d i n 2 0 2 0, t h o u g h d el a y e d si g nifi c a ntl y.  At ti m e of  writi n g ( e arl y 2 0 2 3) it is g oi n g
t hr o u g h t h e l e gisl ati v e pr o c ess a n d a p p e ars hi g hl y li k el y t o p ass.  T his bill  will  m a k e t h e  C hi ef

5 4 T h e Iris h 2 0 1 7  Bill  w as p artl y  m o d ell e d o n t h e c h a n g es  m a d e i n E n gl a n d a n d  W al es b y t h e  C o nstit uti o n al  R ef or m  A ct
2 0 0 5.

5 5 S e e G R E C O, F O U R T H E V A L U A TI O N R O U N D , EV A L U A TI O N R E P O R T : UNI T E D K I N G D O M,  O ct o b er 2 0 1 2, at 2 7, p ar a. 9 0.
5 6 S e e G R E C O, F O U R T H E V A L U A TI O N R O U N D , IN T E RI M C O M P LI A N C E R E P O R T : IR E L A N D , J u n e 2 0 1 8, p ar as. 3 0– 3 2 ( e m p h asis

i n t h e ori gi n al).
5 7 R ec o m m e n d ati o n o n  C M/ R ec( 2 0 1 0) 1 2 o n J u d g es: I n d e p e n de nc e, Effici e nc y a n d  R es p o nsi biliti es ,  C o u n cil of E ur o p e, 1 6

( 2 0 1 7), htt ps://r m. c o e.i nt/ 1 6 8 0 7 0 2 c a 8 .
5 8 T h er e  w as a n hist ori c c o n v e nti o n i n t h e  U K t h at t h e  Att or n e y  G e n er al h a d first r ef us al o n n e w a p p oi nt m e nts t o t h e  Hi g h

C o urt. It is u n cl e ar t o  w h at e xt e nt (if at all) t his c o n v e nti o n c arri e d o v er i n Ir el a n d p ost-i n d e p e n d e n c e.  T h er e h a v e b e e n t hr e e
s u c h a p p oi nt m e nts i n Ir el a n d i n t h e p ast t hirt y y e ars, a n d e a c h h as b e e n c o ntr o v ersi al.

1 3 3 4 P atri c k  O ’Bri e n
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J usti c e t h e c h air of t h e n e w J u di ci al  A p p oi nt m e nts  C o m missi o n a n d h as r e m o v e d t h e l a y  m aj orit y
t h at f e at ur e d i n t h e 2 0 1 7 Bill. I nst e a d, t h er e  will b e a ni n e- p ers o n  C o m missi o n, c o m prisi n g f o ur
l a y a n d f o ur j u di ci al  m e m b ers, a n d i n cl u di n g t h e  Att or n e y  G e n er al as a n o n- v oti n g ni nt h  m e m b er.
T h e n e w bill  will i n cl u d e a p pli c ati o ns fr o m s er vi n g j u d g es  wit hi n its s c o p e, a n d als o i n cl u d es
c o m mit m e nts o n di v ersit y a n d t h e us e of i nt er vi e ws a n d tr ai ni n g.

Of  m ost si g nifi c a n c e is t h e eff e ct t h at t h e n e w bill  will h a v e o n t h e  G o v er n m e nt ’s dis cr eti o n t o
a p p oi nt j u d g es. F or all t h e c o m pl e x str u ct ur e a n d pr o c ess t h at t h e 2 0 1 7 bill  w o ul d h a v e pl a c e d
ar o u n d a p p oi nt m e nts, t h at bill eff e cti v el y pr es er v e d t h e  G o v er n m e nt ’s u nr estri ct e d p o w er t o
a p p oi nt  w h o e v er it  wis h e d t o j u di ci al v a c a n ci es.  T his  w as d o n e b e c a us e of t h e l o n g-st a n di n g
c o n c er n t h at t o d o ot h er wis e  w o ul d b e u n c o nstit uti o n al.  T his c o n c er n h a d als o l eft a d e e p i m p a ct
o n t h e J A A B r ef or m i n 1 9 9 5. B y c o ntr ast, t h e n e w bill r e q uir es t h e  G o v er n m e nt t o c h o os e fr o m
a m o n g t hr e e n a m es r e c o m m e n d e d t o it f or e a c h p ost.  T his is a r e m ar k a bl e c h a n g e of p ositi o n a n d
a p p e ars t o h a v e b e e n dri v e n b y r e c o m m e n d ati o ns fr o m E ur o p e a n b o di es. I ntr o d u ci n g t h e Bill, t h e
Mi nist er f or J usti c e,  H el e n  M c E nt e e s ai d:

T h e r ef or m e d a p p oi nt m e nts s yst e m  will b e s e e n t o cl e arl y e m p h asis e t h e pri n ci pl es of
m erit o cr a c y a n d i n d e p e n d e n c e. It is d esi g n e d t o  m e et b ot h o ur o w n c o nstit uti o n al st a n d ar ds
a n d t h e st a n d ar ds s et b y t h e  C o urt of J usti c e of t h e E ur o p e a n  U ni o n,  CJ E U, r e g ar di n g
i n d e p e n d e n c e a n d t h e r ul e of l a w i n j u di ci al a p p oi nt m e nts.5 9

T his s e nti m e nt — a d esir e t o i n c or p or at e E ur o p e a n b est pr a cti c e — p er m e at es t h e Bill its elf,  w hi c h
i n its l o n g titl e is d es cri b e d i nt er ali a as a bill t o pr o vi d e f or j u di ci al a p p oi nt m e nts a n d r el at e d
m att ers “ h a vi n g r e g ar d t o t h e r e c o m m e n d ati o n of t h e  C o u n cil of E ur o p e ’s  Gr o u p of St at es a g ai nst
C orr u pti o n ( G R E C O) . . . a n d h a vi n g r e g ar d t o  R e c o m m e n d ati o n  C M/ R e c( 2 0 1 0) 1 2 of t h e
C o m mitt e e of  Mi nist ers t o  M e m b er st at es o n j u d g es: i n d e p e n d e n c e, effi ci e n c y a n d
r es p o nsi biliti es . . .” 6 0

T h e ori gi n al 2 0 2 0 v ersi o n of t his bill di d n ot c o nt ai n a n y c o nstr ai nt o n t h e  G o v er n m e nt ’s
dis cr eti o n. It a p p e ars t h at t h e c h a n g e  w as dri v e n b y a n E U r e p ort. I n 2 0 2 1, t h e E U  C o m missi o n ’s
R ul e of L a w  R e p ort f or Ir el a n d c o m m e nt e d t h at t h e pr o p os als i n a n e arli er dr aft off er e d t o o  m u c h
dis cr eti o n t o t h e  G o v er n m e nt, st ati n g t h at “ it is i m p ort a nt t h at t his r ef or m t a k es i nt o a c c o u nt
C o u n cil of E ur o p e r e c o m m e n d ati o ns b y i n d e p e n d e nt a ut h oriti es. ” 6 1 T h e  G o v er n m e nt pr o c e e d e d
t o q ui etl y a b a n d o n its pr e vi o usl y u ns h a k e a bl e p ositi o n t h at t h e  C o nstit uti o n r e q uir e d u nf ett er e d
G o v er n m e nt dis cr eti o n o v er a p p oi nt m e nts. I n pl a c e of i nf or m al p oliti c al c h oi c e, it n o w a p p e ars
li k el y t h at t h er e  will b e a hi g hl y c o nstr ai n e d f or m of b ur e a u cr ati c a p p oi nt m e nt pr o c ess.  T h e n e w
Bill  will e m p o w er j u d g es at t h e e x p e ns e of p oliti ci a ns, a n d i n t h e f a c e of c o u nt er v aili n g p oli c y
c o n c er ns.  T h e e xisti n g Iris h a p pr o a c h s e e ms, f or e x a m pl e, b ett er at pr o d u ci n g a di v ers e j u di ci ar y
t h a n d o es t h e a p pr o a c h i n E n gl a n d a n d  W al es u p o n  w hi c h it is  m o d ell e d. P oliti c al i n v ol v e m e nt i n
as p e cts of j u di ci al a p p oi nt m e nts is als o i m p ort a nt as a  m e a ns of f ost eri n g p oliti c al tr ust i n t h e
j u di ci al s yst e m, es p e ci all y i n a c o m m o n l a w s yst e m  wit h a si n gl e u nifi e d str u ct ur e t h at d e als  wit h
s e nsiti v e c o nstit uti o n al  m att ers, i n cl u di n g str o n g ri g hts- b as e d j u di ci al r e vi e w of l e gisl ati o n.
E q ui v al e nt b o di es i n ot h er c o u ntri es – – t h e  G er m a n  C o nstit uti o n al  C o urt or t h e Fr e n c h  C o ns eil
d ’Ét at, f or e x a m pl e – – ar e n ot a p p oi nt e d  wit h o ut p oliti c al i n p ut. If t h e E ur o p e a n i nstit uti o ns h a v e
gi v e n t h o u g ht t o t h es e iss u es i n  m a ki n g r e c o m m e n d ati o ns, it is n ot a p p ar e nt.

5 9 1 0 2 1  D áil Éir e a n n  D e b. ( A pr. 2 7, 2 0 2 2).
6 0 J u di ci al  A p p oi nt m e nts  C o m missi o n Bill 2 0 2 2 ( A ct  N o. 4 2/ 2 0 2 2) (Ir.) (t e xt of t h e v ersi o n as p ass e d b y t h e  D áil o n J u n e 2 9,

2 0 2 2).
6 1 E ur o p e a n  C o m missi o n, 2 0 2 1  R ul e of L a w  R e p ort:  C o u ntr y  C h a pt er o n t h e  R ul e of L a w Sit u ati o n i n Ir el a n d , 5 ( 2 0 2 1),

htt ps:// e ur-l e x. e ur o p a. e u/l e g al- c o nt e nt/ E N/ T X T/ P D F/? uri = C E L E X: 5 2 0 2 1 S C 0 7 1 5 .
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T h o u g h t h e pr e vi o us c o nstit uti o n al vi e w o n  G o v er n m e nt dis cr eti o n  w as, i n tr ut h, f o u n d e d
u p o n littl e of s u bst a n c e, 6 2 it  w as a  m ai nstr e a m vi e w  wit hi n Iris h c o nstit uti o n al l a w t h at h a d s h a p e d
Iris h pr a cti c e o n j u di ci al a p p oi nt m e nts f or d e c a d es a n d h a d l o n g r estri ct e d pr o p os als f or r ef or m. It
w as als o c o nsist e nt  wit h hist ori c pr a cti c e  wit hi n  m ost c o m m o n l a w j uris di cti o ns. F or a n o n-
bi n di n g E ur o p e a n r e p ort t o l e a d t o its a b a n d o n m e nt,  wit h o ut f a nf ar e or c o m pl ai nt, is a si g nifi c a nt
o ut c o m e. I n t h e n e xt s e cti o n I e x pl or e t h e r e as o ns f or t his  m o v e t o f or m ali z ati o n i n Iris h j u di ci al
p oli c y.

E.  W h y I s Ir el a n d  M o vi n g t o w ar d s F or m ali z ati o n ?

It is cl e ar fr o m t h e e x a m pl es e x pl or e d a b o v e t h at t h es e r ef or ms h a v e n ot b e e n i m p os e d o n a n
u n willi n g Ir el a n d. Elit e fi g ur es i n Ir el a n d — a n d es p e ci all y t h e j u di ci ar y — a p p e ar t o b e d e e pl y
c o m mitt e d t o  m o d er ni z ati o n al o n g E ur o p e a n li n es.  T h o u g h t h e e m er gi n g j u di ci al i nstit uti o n al
l a n ds c a p e i n Ir el a n d l o o ks a littl e  m or e c o m pl e x t h a n i n  m a n y ot h er j uris di cti o ns— i n pl a c e of a
J u di ci al  C o u n cil t a ki n g c ar e of  m ost as p e cts of j u di ci al c ar e ers, t h er e  will b e  m ulti pl e i nstit uti o ns —
t h e n e w Iris h  m o d el is ot h er wis e c o nsist e nt  wit h E ur o p e a n b est pr a cti c e n or ms,  wit h all si g nifi c a nt
as p e cts of a j u di ci al c ar e er n o w b ei n g b ot h f or m ali z e d a n d l e d b y j u d g es t h e ms el v es.  A c c o u nti n g
f or t his c h a n g e is diffi c ult i n t h e a bs e n c e of cl e ar e m piri c al e vi d e n c e.  H er e I li mit  m ys elf t o t w o
o v erl a p pi n g h y p ot h es es.

T h e first is t h at r ef or ms t o j u di ci al i nstit uti o ns i n Ir el a n d h a v e pr o c e e d e d as t h e y h a v e i n l ar g e
p art b e c a us e t h e pr o p os als e m er gi n g i n i nt er n ati o n al a n d E ur o p e a n b est pr a cti c e ar e c ult ur all y
f a mili ar.  T h e y c o n n e ct t o t w o t h e m es t h at h a v e b e e n d o mi n a nt i n  A n gl o p h o n e p u bli c
a d mi nistr ati o n f or d e c a d es:  A c c o u nt a bilit y a n d t h e  N e w P u bli c  M a n a g e m e nt.  T h er e h as b e e n a n
e x pl osi o n i n t h e dis c o urs e a n d  m o d aliti es of a c c o u nt a bilit y i n r e c e nt d e c a d es. 6 3 D es pit e its hist ori c
ori gi ns as a n a g e nt- pri n ci p al r el ati o ns hi p b et w e e n t w o i n di vi d u als, 6 4 a c c o u nt a bilit y n o w sits c e nt er
st a g e i n li b er al d e m o cr a ci es as a  m u c h br o a d er c o n c e pt of g o o d g o v er n a n c e.  At its c or e, t his
c o nt e m p or ar y c o n c e pti o n of p u bli c a c c o u nt a bilit y e x pr ess e d a b eli ef t h at p u bli c offi c e h ol d ers
s h o ul d b e a ns w er a bl e t o t h e p u bli c f or t h eir c o n d u ct i n offi c e. 6 5 W e n o w e x p e ct, u n d er t h e  m a ntl e
of “ a c c o u nt a bilit y, ” g o v er n m e nts, pr of essi o n als, a n d p u bli c s er vi c es t o c o m pl y  wit h n or ms of
o p e n n ess, r es p o nsi v e n ess, l a y i n v ol v e m e nt a n d c o ntr ol.  T h es e pr a cti c al r e q uir e m e nts ar e o v erl ai d
wit h et hi c al c o n c er ns a b o ut t h e c o m m o n g o o d, a p pr o pri at e c o ntr ols o n p o w er, a n d c o n c e pti o ns of
di al o g u e b et w e e n citi z e ns a n d st a k e h ol d ers. 6 6

Alt h o u g h j u d g es h a v e st o o d al o of fr o m a c c o u nt a bilit y dis c o urs e l o n g er t h a n  m ost pr of essi o n al
gr o u pi n gs, a c c o u nt a bilit y — t e m p er e d b y j u di ci al i n d e p e n d e n c e— is n o w a s hi b b ol et h of j u di ci al
a d mi nistr ati o n. 6 7 Writi n g i n 2 0 0 4 i n r el ati o n t o t h e  U. K.,  A n dr e w l e S u e ur i d e ntifi e d t hr e e
diff er e nt c a m ps o n a c c o u nt a bilit y as a p pli e d t o j u d g es. “ O p p o n e nts ” tr e at e d t h e i d e a of t h e

6 2 T h er e  w as n o a ut h orit ati v e c o urt d e cisi o n o n t h e  m att er.  T h e  w or di n g of t h e c o nstit uti o n al pr o visi o ns, t a k e n t o g et h er, is

c a p a bl e of s u p p orti n g b ot h t h e “ ol d ” a n d “ n e w ” vi e ws o n t his p oi nt.
6 3 S e e E. g. , MI C H A E L P O W E R , TH E A U DI T E X P L O SI O N ( 1 9 9 4);  ON O R A O ’N EI L L , A QU E S TI O N  O F T R U S T : TH E B B C  R EI T H

L E C T U R E S ( 2 0 0 2).
6 4 Sir J a c k  B e ats o n,  Hi g h  C o urt J u d g e, J u di ci al I n d e p e n d e n c e a n d  A c c o u nt a bilit y: Pr ess ur es a n d  O p p ort u niti es, 1 3 ( A pr. 1 6,

2 0 0 8), a v ail a bl e at htt ps:// w w w.j u di ci ar y. u k/ w p- c o nt e nt/ u pl o a ds/ 2 0 2 0/ 0 8/ b e ats o nj 0 4 0 6 0 8. p df .
6 5 Mi c h a el  D o w dl e, P u blic  Acc o u nt a bilit y:  C o nc e pt u al,  Hist oric al a n d E pist e mic  M a p pi n gs , i n R E G U L A T O R Y T H E O R Y :

F O U N D A TI O N S  A N D A P P LI C A TI O N S 1 9 7, 1 9 9 ( P et er  Dr a h os e d., 2 0 1 7).
6 6 S e e Ri c h ar d  M ul g a n, ‘Acc o u nt a bilit y ’:  A n E v er- E x p a n di n g  C o nc e pt?, i n 7 8 P U B LI C A D MI NI S T R A TI O N 5 5 5, 5 5 6 ( 2 0 0 0);

Mi c h a el B o v e ns, T w o  C o nc e pts of  Acc o u nt a bilit y:  Acc o u nt a bilit y as a  Virt u e a n d as a  M ec h a nis m , 3 3 WE S T E U R . PO L . 9 4 6
( 2 0 1 0);  V er n o n B o g d a n or, P arli a m e nt a n d t h e J u di ci ar y:  T h e Pr o bl e m of  A c c o u nt a bilit y,  T hir d S u n ni n g d al e  A c c o u nt a bilit y

L e ct ur e ( 2 0 0 6).
6 7 S e e, e. g. , St e p h e n B ur b a n k, T h e  Arc hit ect ur e of J u dici al I n d e p e n d e nce , i n 7 2 S.  C A L . L.  R. 3 1 5, 3 3 9 ( 1 9 9 9) (s p e cifi c all y

B ur b a n k ’s ar g u m e nt t h at i n d e p e n d e n c e a n d a c c o u nt a bilit y ar e ‘diff er e nt si d es of t h e s a m e c oi n ’).

1 3 3 6 P atri c k  O ’Bri e n
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a c c o u nt a bl e j u d g es as a n o x y m or o n:  A j u d g e c o ul d n ot b e b ot h i n d e p e n d e nt a n d a c c o u nt a bl e.
“ R e- c o n c e pt u alists ” i nt er pr et e d t h e e xisti n g pr a cti c es of t h e j u di ci ar y— r e as o n e d j u d g m e nts
d eli v er e d i n p u bli c, t h e p ossi bilit y of a p p e al — as a c c o u nt a bilit y  m e c h a nis ms. “ R a di c als ” s o u g ht
n e w f or ms of a c c o u nt a bilit y, s u c h as i n d e p e n d e nt s cr uti n y of a p p oi nt m e nts. 6 8

I n t h e  U. K., t h e r a di c als  w o n o ut. Si g nifi c a nt r ef or ms t o j u di ci al  m a n a g e m e nt, a p p oi nt m e nts
a n d dis ci pli n e h a v e b e e n  m a d e i n t h e  U. K. j uris di cti o ns i n t h e p ast t w e nt y y e ars. F or t h e  m ost p art,
t h es e r ef or ms h a v e pr o c e e d e d usi n g a f a mili ar i nstit uti o n al v er n a c ul ar:  T h e  N e w P u bli c
M a n a g e m e nt.  T his a p pr o a c h t o p u bli c a d mi nistr ati o n, ori gi n ati n g i n t h e  U. K. a n d ass o ci at e d  wit h
n e oli b er al e c o n o mi cs, ai ms t o or g a ni z e t h e p u bli c s e ct or i nt o i n di vi d u ali z e d i n d e p e n d e nt a g e n ci es
i n t h e i nt er ests of effi ci e n c y a n d a c c o u nt a bilit y.  T h es e a g e n ci es ar e d e p oliti ci z e d a n d r u n at ar ms-
l e n gt h fr o m g o v er n m e nt. I n E n gl a n d a n d  W al es (f or e x a m pl e), j u di ci al a p p oi nt m e nts a n d
dis ci pli n e ar e n o w h a n dl e d b y i n d e p e n d e nt a g e n ci es t h at ar e u n d er t h e i n dir e ct c o ntr ol of t h e L or d
C h a n c ell or. 6 9

B ot h t h e  N e w P u bli c  A d mi nistr ati o n a n d t h e  U. K. a p pr o a c h t o or g a ni zi n g t h e j u di ci ar y h a v e
b e e n i nfl u e nti al i n Ir el a n d. 7 0 Ir el a n d, t o o, h as or g a ni z e d  m a n y of its k e y p u bli c s er vi c es i nt o
i n d e p e n d e nt a g e n ci es. I n as  m u c h as t h e E ur o p e a n s oft l a w  m o d el s e e ks t o or g a ni z e t h e j u di ci ar y
i nt o a n i n d e p e n d e nt a n d d e p oliti ci z e d i nstit uti o n, I h y p ot h esi z e t h at t his  m ess a g e is  w ell r e c ei v e d
b e c a us e it fits n e atl y i nt o Iris h a d mi nistr ati v e c ult ur e. Iris h p oliti ci a ns a n d a d mi nistr at ors ar e
alr e a d y us e d t o t h e  N e w P u bli c  M a n a g e m e nt c o n c e pts of a c c o u nt a bilit y, i n d e p e n d e n c e a n d
d e p oliti ci z ati o n i n ot h er ar e as of p u bli c lif e.  T h e c e ntr alit y of j u di ci al i n d e p e n d e n c e as a v al u e, a n d
t h e e x a m pl e of j u di ci al r ef or ms i n n ei g h b ori n g  U. K. j uris di cti o ns,  m a k es it n at ur al t h at
i n d e p e n d e n c e a n d f or m ali z ati o n s h o ul d b e s e e n as p oli c y g o als f or j u di ci al a d mi nistr ati o n.
N o n et h el ess Ir el a n d — h a vi n g a d o pt e d a j u d g e-l e d  C o urts S er vi c e a n d a f or m al J u di ci al  C o u n cil i n
a d diti o n t o r ef or ms t o j u di ci al dis ci pli n e a n d a p p oi nt m e nts – – a p p e ars t o b e g oi n g f urt h er i n t his
dir e cti o n t h a n ot h er c o m m o n l a w j uris di cti o ns.

T h e diff er e n c e  m a y aris e o ut of E ur o p e a n i nfl u e n c e.  M y s e c o n d h y p ot h esis r el at es t o t h e
“ h ar d e ni n g ” of E ur o p e a n s oft l a w o n j u di ci al i n d e p e n d e n c e, a n d t h e i n c e nti v es t h at t his h ar d e ni n g
pr es e nts t o p oliti ci a ns  w h o ar e c h ar g e d  wit h r ef or m. 7 1 T h e Iris h  G o v er n m e nt ’s q ui et c o nstit uti o n al
v olt e f ac e o n dis cr eti o n i n j u di ci al a p p oi nt m e nts i n t h e aft er m at h of t h e 2 0 2 1 E ur o p e a n
C o m missi o n r e p ort a p p e ars t o i n di c at e t h at it r e g ar ds E ur o p e a n b est pr a cti c e as s o m et hi n g
a p pr o a c hi n g bi n di n g. E U l a w is, of c o urs e, t e c h ni c all y s u p eri or t o Iris h c o nstit uti o n al l a w ( b ot h as
a  m att er of E ur o p e a n l a w a n d p er  Arti cl e 2 9. 6 of t h e Iris h  C o nstit uti o n) b ut t his d o es n ot a p pl y t o
r e c o m m e n d ati o ns of t his ki n d. I n t h e E ur o p e of t o d a y, h o w e v er, j u di ci al i n d e p e n d e n c e a n d t h e
r ul e of l a w ar e  m att ers of hi g h p oliti cs.  T h e d e m o cr ati c b a c ksli di n g i n s o m e  M e m b er St at es of t h e
E U i n t h e p ast d e c a d e h as l e d t o a c o n c ert e d p us h t o arti c ul at e a n d t o d ef e n d r ul e of l a w v al u es.
T his is  m ost cl e arl y i n e vi d e n c e i n t h e E ur o p e a n  C o m missi o n ’s r ul e of l a w  m e c h a nis m,  w hi c h
b e g a n t o r e p ort o n i n di vi d u al c o u ntri es i n 2 0 2 0 ( a n d o ut of  w hi c h t h e 2 0 2 1 r e p ort e m er g e d).  T h es e
r ul e of l a w r e p orts r el y h e a vil y o n  C o u n cil of E ur o p e e v al u ati o ns a n d r e c o m m e n d ati o ns; a n d, i n
t h e c o nt e xt of t h e j u di ci ar y, p arti c ul ar o n r e p orts fr o m  G R E C O a n d t h e  V e ni c e  C o m missi o n.  As
s u c h, t h es e  C o u n cil of E ur o p e s oft l a w s o ur c es ar e n o w gi v e n t h e a d diti o n al  w ei g ht of
i n c or p or ati o n b y r ef er e n c e i nt o t h e g e n er al r ul e of l a w ac q uis of t h e E U. 7 2

6 8 A n dr e w l e S u e ur, D e v el o pi n g  M ec h a nis ms f or J u dici al  Acc o u nt a bilit y i n t h e  U K , 2 4 LE G A L S T U D . 7 3, 7 5 ( 2 0 0 0).
6 9 O n t h e s yst e m i n E n gl a n d a n d  W al es, s e e S o p hi e  T ur e n n e, I nf or m al J u dici al I nstit uti o ns -  T h e  C as e of t h e E n glis h

J u dici ar y, i n t his iss u e.
7 0 Alt h o u g h i n at l e ast o n e c as e, t h e i nfl u e n c es h a v e g o n e t h e ot h er  w a y.  T h e S c ottis h  C o urts S er vi c e  w as dir e ctl y i nfl u e n c e d

b y its Iris h e q ui v al e nt,  w hi c h  w as est a blis h e d a d e c a d e e arli er. S e e G e e et al. , s u pr a n ot e 4 0, at 9.
7 1 O n t his p oi nt, s e e als o,  D a vi d  K os ař &  Attil a  Vi n c z e, E ur o p e a n St a n d ar ds of J u dici al  G o v er n a nc e, fr o m S oft L a w St a n d ar ds

t o  H ar d L a w, 3 0 JO U R N A L F Ü R R E C H T S P O LI TI K 4 9 1 ( 2 0 2 2).
7 2 S e e, e. g. ,  R af a el B ust os  Gis b ert, J u dici al I n d e p e n d e nce i n E ur o p e a n  C o nstit uti o n al L a w, 1 8 EU R . CO N S T . L. RE V .

5 9 1 ( 2 0 2 2).
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I n c o m m o n  wit h  m a n y c o u ntri es, Ir el a n d’s hist ori c r es p o ns e t o  G R E C O r e p orts h as b e e n
p at c h y. I n its c o m pli a n c e r e p ort of 2 0 1 7,  G R E C O c o n cl u d e d t h at Ir el a n d ’s r es p o ns e t o t h e
r e c o m m e n d ati o ns  m a d e i n its F o urt h E v al u ati o n  R o u n d i n 2 0 1 4 h a d b e e n p o or a n d  w as i n d e e d
“ gl o b all y u ns atisf a ct or y. ” 7 3 As a r es ult,  G R E C O a p pli e d its n o n- c o m pli a n c e pr o c e d ur e.  T his
r e q uir es a d diti o n al r e p orts o n pr o gr ess fr o m t h e d ef a ulti n g c o u ntr y b ut, p er h a ps  m or e s ali e ntl y,
i n v ol v es a p u bli c a n d di pl o m ati c all y e m b arr assi n g st at e m e nt of t his st at us. B y t h e ti m e of
G R E C O ’s s e c o n d i nt eri m c o m pli a n c e r e p ort o n Ir el a n d i n 2 0 2 0, t his st at us h a d b e e n r e m o v e d.
T his  w as al m ost e x cl usi v el y as a r es ult of r ef or ms t o Iris h j u di ci al i nstit uti o ns.  M or e p oliti c all y
u n p al at a bl e  G R E C O r e c o m m e n d ati o ns — f or e x a m pl e o n et hi cs a n d c o nfli cts of i nt er ests f or
p oliti ci a ns — h a v e  m ostl y b e e n l eft u n a d dr ess e d.

It is at l e ast ar g u a bl e t h at t h e str u ct ur e of t h e  G R E C O pr o c ess ( a n d of t h e E U  C o m missi o n
pr o c ess) i n c e nti vi z es p oliti ci a ns t o p us h t hr o u g h r ef or ms t h at ar e p oliti c all y e as y r at h er t h a n t a c kl e
m or e diffi c ult a n d p oliti c all y s ali e nt r e c o m m e n d ati o ns.  T h e d e p oliti ci z ati o n of j u di ci al
a d mi nistr ati o n is — al m ost b y d efi niti o n — p oliti c all y u n c o ntr o v ersi al.  G R E C O r e p orts a n d t h os e
p u blis h e d b y t h e E U  C o m missi o n s u g g est t h at t h e Iris h  G o v er n m e nt p us h es b a c k a g ai nst
r e c o m m e n d ati o ns o n r ef or ms t o, f or e x a m pl e, p oliti cs or cri mi n al pr os e c uti o ns i n a  w a y t h at it
d o es n ot  w h er e j u d g es ar e c o n c er n e d. I n t h e c o nt e xt of t h e E ur o p e a n p us h t o a d dr ess d e m o cr ati c
d e c a y, it is u n d o u bt e dl y b a d p oliti cs f or a c o u ntr y t h at s e es its elf as a li b er al, o p e n a n d d e m o cr ati c
t o b e pl a c e d al o n gsi d e c o u ntri es i n  w hi c h d e m o cr ati c b a c ksli di n g is a s eri o us c o n c er n.  T h e br o a d er
c ult ur al d esir e of t h e Iris h elit e t o b e s e e n t o b e as “ g o o d E ur o p e a ns, ” 7 4 es p e ci all y i n t h e aft er m at h
of t h e n ei g h b ori n g  U. K. ’s hi g hl y c o nt e nti o us d e p art ur e fr o m t h e E U,  m a y als o pl a y a r ol e i n
dri vi n g Iris h j u d g es a n d p oliti ci a ns t o si g n al t h eir li b er al pr o- E ur o p e a n p oliti cs b y i m pl e m e nti n g
E ur o p e a n a nti- c orr u pti o n r e c o m m e n d ati o ns ( es p e ci all y  w h er e t h e y c arr y littl e p oliti c al c ost).

Gi v e n t his i nfl u e n c e of E ur o p e a n s oft l a w o n Iris h r ef or ms, it is u nf ort u n at e t h at  m a n y
E ur o p e a n r e p orts ar e s o p o or.  T h e E U  C o m missi o n r e p orts o n Ir el a n d f or 2 0 2 0, 2 0 2 1, a n d 2 0 2 2,
f or e x a m pl e, h a v e all o p e n e d  wit h t h e li n e: “ Ir el a n d is a c o m m o n l a w j uris di cti o n,  w h os e j u di ci ar y
is di vi d e d i nt o a ci vil a n d cri mi n al br a n c h.” T h e st at e m e nt is i n c orr e ct: Ir el a n d h as a si n gl e,
u nifi e d, j u di ci ar y. 7 5 T h e y als o t e n d t o w ar ds u ns u p p ort e d s elf-r ef er e nti al st at e m e nts, s u c h as t h e
c o n c er n e x pr ess e d i n t h e 2 0 2 2 r e p ort t h at, d es pit e n e v er h a vi n g b e e n us e d, t h e j u di ci al
i m p e a c h m e nt pr o c ess i n Ir el a n d all o ws f or “ p oliti ci z ati o n, ” w hi c h r ef ers b a c k t o a n e q ui v al e nt
u ns u p p ort e d st at e m e nt i n t h e 2 0 2 1 r e p ort. 7 6 R e p orts b y  G R E C O a n d t h e  V e ni c e  C o m missi o n, t o
w hi c h t h e E U  C o m missi o n r e p orts  m a k e c o pi o us r ef er e n c e, ar e n or m all y of hi g h er q u alit y.
H o w e v er, t h es e r e p orts s el d o m, if e v er, d e m o nstr at e a n y a w ar e n ess of t h e c ult ur al disti n cti v e n ess
of c o m m o n l a w s yst e ms ( a n d, as n ot e d a b o v e i n r el ati o n t o j u di ci al a p p oi nt m e nts, d o n ot al w a ys
pr es e nt a c o nsist e nt or c o h er e nt a p pr o a c h t o b est pr a cti c e). 7 7 T h e Iris h c o m m o n l a w s yst e m is s o
diff er e nt fr o m tr a diti o n al E ur o p e a n  m o d els t h at si g nifi c a nt  w or k t o c o nt e xt u ali z e hist ori c
pr a cti c es is r e q uir e d t o  m a k e  m e a ni n gf ul c o m p aris o ns, y et it s e e ms cl e ar t h at — e v e n as E ur o p e a n
b est pr a cti c e g ui d a n c e c al cifi es i nt o a o n e-si z e-fits- all r e g ul at or y r e gi m e — t his c o nt e xt u al  w or k h as
si m pl y n ot b e e n d o n e. 7 8

E ur o p e a n b o di es t e n d als o t o a d o pt a si m plisti c “ p oliti cs b a d, j u d g es g o o d ” a p pr o a c h t h at is n ot
s u p p ort e d b y e m piri c al r es e ar c h i nt o j u di ci al i n d e p e n d e n c e. 7 9 I n his  w or k o n n e w  m o d els of

7 3 S e e G R E C O F O U R T H E V A L U A TI O N R O U N D , CO M P LI A N C E R E P O R T : IR E L A N D , 2 0 1 7.
7 4 O pi ni o n p olls c o nsist e ntl y i d e ntif y t h e Iris h el e ct or at e as o n e of t h e  m ost pr o- E ur o p e a n a m o n gst E U  M e m b er St at es.
7 6 S e e 2 0 2 2  R ul e of L a w  R e p ort , E ur o p e a n  C o m missi o n, htt ps:// c o m missi o n. e ur o p a. e u/str at e g y- a n d- p oli c y/ p oli ci es/j usti c e-

a n d-f u n d a m e nt al-ri g hts/ u p h ol di n g-r ul e-l a w/r ul e-l a w/r ul e-l a w- m e c h a nis m/ 2 0 2 2-r ul e-l a w-r e p ort _ e n .
7 7 S e e dis c ussi o n a b o v e i n r el ati o n t o l a y i n v ol v e m e nt i n t h e J u di ci al  A p p oi nt m e nts  C o m missi o n Bill 2 0 1 7 ( A ct  N o. 7 1/

2 0 1 7).
7 8 T his o bj e cti o n c o n n e cts t o a br o a d er pr o bl e m hi g hli g ht e d b y t h e s c h ol ars hi p i n t his ar e a,  w hi c h is t h at t h er e is v er y littl e

e m piri c al e vi d e n c e o n t h e eff e ct of j u di ci al c o u n cils o n j u di ci al i n d e p e n d e n c e a n d r ul e of l a w v al u es. S e e, e. g. ,  N u n a  G ar o u p a  &
T o m  Gi ns b ur g, G u ar di n g t h e  G u ar di a ns: J u dici al  C o u ncils a n d J u dici al I n d e p e n de nc e, 5 7  A M . J. O F C O M P A R . L. 1 0 3 ( 2 0 0 9).

7 9 S e e, e. g. ,  G e e et al. , s u pr a n ot e 4 0.
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j u di ci al a d mi nistr ati o n i n  C z e c hi a a n d Sl o v a ki a,  D a vi d  K os ař n ot es t h e d e v el o p m e nt of a n e w
p h e n o m e n o n:  T h e p o w erf ul  C hi ef J usti c e or c o urt pr esi d e nt. I n j uris di cti o ns t h at di d n ot
pr e vi o usl y p oss ess t h e i nf or m al c ult ur es r e q uir e d t o s u p p ort j u di ci al i n d e p e n d e n c e, t h e r o b ust
f or m al pr ot e cti o ns f or j u di ci al i n d e p e n d e n c e a n d a c c o u nt a bilit y c o n n ot e d b y t h e E ur o p e a n
J u di ci al  C o u n cil  m o d el di d n ot n e c ess aril y r e m o v e p oliti cs fr o m j u di ci al a d mi nistr ati o n. I nst e a d,
h a n di n g p o w er o v er c o urts a n d t h e j u di ci ar y cr e at e d n e w sit es f or p oliti cs a n d t h e e x er cis e of
p o w er wit hi n t h e j u di ci ar y; s e e n  m ost cr u d el y i n  m o v es b y j u di ci al l e a d ers t o pr o m ot e fri e n ds a n d
is ol at e ri v als.8 0 T h er e is n o r e as o n t o ass u m e t h at f or m ali z ati o n  will pr o d u c e a n yt hi n g li k e t his
ki n d of d y n a mi c i n Ir el a n d, n or t h at j u d g es  w h o h a v e s o u g ht t o f oll o w cl e ar i nt er n ati o n al b est
pr a cti c e ar e  m oti v at e d b y a n yt hi n g b ut t h e b est of i nt e nti o ns.  N o n et h el ess f or m ali z ati o n h as
si g nifi c a ntl y e n h a n c e d t h e p o w er of t h e s e ni or j u di ci ar y at t h e e x p e ns e of p oliti ci a ns, a n d Iris h
j u d g es— e m p o w er e d b y E ur o p e a n i nstit uti o ns a n d b est pr a cti c e — h a v e s h o w n t h e ms el v es t o b e
eff e cti v e l o b b yists.

F. C o n cl u si o n

T h e Iris h b e n c h t o  w hi c h  Gilli a n  H uss e y  w as a p p oi nt e d i n 1 9 8 4 is al m ost u nr e c o g ni z a bl e t o d a y.
I nfl u e n c e d b y E ur o p e a n b est pr a cti c e, a n d dri v e n i n l ar g e p art b y j u d g es t h e ms el v es, Iris h j u di ci al
a d mi nistr ati o n h as t ur n e d its f a c e a g ai nst p oliti cs a n d i nf or m al pr a cti c es, a n d t o w ar ds f or m al
i nstit uti o n al str u ct ur es a n d a c c o u nt a bilit y  m e c h a nis ms.

T h e eff e ct of b ot h t h e i nf or m al pr a cti c es of t h e p ast a n d t h e f or m ali z e d str u ct ur es t o  w hi c h
Ir el a n d is  m o vi n g ar e u n cl e ar.  W hilst i nf or m al pr o c ess es f or j u di ci al  mis c o n d u ct — i n r e alit y, t h e
a bs e n c e of a n y fi x e d pr o c ess— cl e arl y di d n ot s er v e t h e Iris h j u di ci ar y  w ell, br o a dl y s p e a ki n g t h e
Iris h j u di ci ar y h as b e e n st a bl e, eff e cti v e, a n d  w ell-r u n. It  m a y n ot h a v e  w or k e d i n pri n ci pl e, b ut i n
t h e b est tr a diti o ns of c o m m o n l a w s yst e ms it  w or k e d i n pr a cti c e. P u bli c tr ust i n Iris h j u d g es h as
hist ori c all y b e e n v er y r o b ust, n ot wit hst a n di n g t h at  m a n y of t h e i n dici a of E ur o p e a n b est pr a cti c e
h a v e b e e n a bs e nt fr o m Iris h j u di ci al a d mi nistr ati o n.  T h e  m o d el u p o n  w hi c h t h at tr ust  w as b as e d is
n o w b ei n g q ui etl y b ut si g nifi c a ntl y c h a n g e d: Fr o m a p ur e c o m m o n l a w  m o d el b as e d ar o u n d t h e
i n d e p e n d e n c e of t h e i n di vi d u al j u d g e t o a h y bri d E ur o p e a n j u di ci al c o u n cil  m o d el i n  w hi c h t h e
j u di ci ar y as a c oll e gi at e b o d y is  m or e i m p ort a nt.

T h e  m o v e t o f or m ali z e Iris h j u di ci al a d mi nistr ati o n is r e c ei v e d t hr o u g h E ur o p e a n i nfl u e n c es,
s o m eti m es  wit h d u bi o us e m piri c al f o u n d ati o ns, b ut ulti m at el y dri v e n b y a d esir e t o i m pr o v e tr ust
t hr o u g h a c c o u nt a bilit y.  Y et, as  O n or a  O’N eill p uts it, t h e “ q u est f or a tr ust-fr e e  w orl d is b as e d o n
f a nt asi zi n g t h at t h er e c a n b e a n i nfi nit e r e gr ess of a c c o u nt a bilit y.” 8 1 T h e n e w f or m ali z e d  m o d el is
u nt est e d. If h a n dl e d i ns e nsiti v el y, it ris ks d a m a gi n g j u di ci al i n d e p e n d e n c e i n Ir el a n d i nst e a d of
str e n gt h e ni n g it. J u d g es g e n er all y  m a y b e c o m e  m or e r e m ot e fr o m s o ci et y. S e ni or j u d g e a p p oi nt e d
wit h littl e or n o p oliti c al i n v ol v e m e nt  m a y l a c k l e giti m a c y  w h e n it c o m es t o  m a ki n g si g nifi c a nt
d e cisi o ns o n c o nstit uti o n al iss u es.

N o n et h el ess, t h e f a ct t h at Ir el a n d is s u c h a s m all j uris di cti o n, a n d t h at l e g al a n d p oliti c al elit es
ar e oft e n p ers o n all y k n o w n t o o n e a n ot h er, is a n i m p ort a nt c o ntr ol o n t h e ali e n ati o n b et w e e n
t h es e gr o u ps t h at  mi g ht ot h er wis e aris e o ut of f or m ali z ati o n.  T h e a p p oi nt m e nt of j u d g es l at e i n
t h eir c ar e ers fr o m l e g al pr a cti c e is a n ot h er i m p ort a nt br a k e o n a n o v er w e e ni n g j u di ci al
m a n a g e m e nt c ult ur e:  T h e c ult ur e of i n d e p e n d e n c e at t h e b ar c arri es o v er o nt o t h e b e n c h. I n t h e

8 0 S e e D a vi d  K os a ř, PE RI L S  O F JU DI CI A L S E L F - GO V E R N M E N T I N T R A N SI TI O N A L S O CI E TI E S ( 2 0 1 6). S e e e. g. ,  D a vi d  K os ař &
S a m u el S p á č , P ost-c o m m u nist  C hi ef J ustic es i n Sl o v a ki a: Fr o m  Tr a ns missi o n B elts t o S e mi- A ut o n o m o us  Act ors? 1 3  H A G U E J. O N

T H E R U L E  O F L. 1 0 7 ( 2 0 2 1);  A d a m Blis a  &  D a vi d  K os a ř, C o urt Pr esi d e nts:  T h e  Missi n g Pi ec e i n t h e P u z zl e of J u dici al
G o v er n a nce , 1 9 GE R M A N L.J. 2 0 3 1 ( 2 0 1 8).

8 1 S e e O n or a  O ’N eill, Tr ust  wit h  Acc o u nt a bilit y? , 8 J. O F H E A L T H S E R V S . RS C H . PO L ’Y 1, 3 ( 2 0 0 3).
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e n d, it  m a y b e t h at f or m ali z ati o n  m a k es littl e diff er e n c e. Iris h j u di ci al a d mi nistr ati o n is a n
e x p eri m e nt.  W at c h t his s p a c e.

C o m p eti n g I nt er e st s. T h e a ut h or d e cl ar es n o n e.

F u n di n g St at e m e nt. T h e r es e ar c h l e a di n g t o t his arti cl e h as r e c ei v e d f u n di n g fr o m t h e E ur o p e a n  R es e ar c h  C o u n cil ( E R C)

u n d er t h e E ur o p e a n  U ni o n ’s  H ori z o n 2 0 2 0 r es e ar c h a n d i n n o v ati o n pr o gr a m m e (I N FI NI T Y, gr a nt n u m b er 1 0 1 0 0 2 6 6 0).

Cit e t his a rti cl e: O ’Bri e n P ( 2 0 2 3). I nf or m al J u di ci al I nstit uti o ns i n Ir el a n d. G er m a n L a w J o ur n al 2 4 , 1 3 2 3– 1 3 4 0. htt ps://
d oi. or g/ 1 0. 1 0 1 7/ glj. 2 0 2 3. 7 5

1 3 4 0 P atri c k  O ’Bri e n

htt p s:// d oi. o r g/ 1 0. 1 0 1 7/ glj. 2 0 2 3. 7 5  P u bli s h e d o nli n e b y C a m b ri d g e U ni v e r sit y P r e s s

https://doi.org/10.1017/glj.2023.75
https://doi.org/10.1017/glj.2023.75
https://doi.org/10.1017/glj.2023.75

	Informal Judicial Institutions in Ireland
	A.. Introduction
	B.. Background to the Irish System
	C.. Judicial Discipline and the Séamus Woulfe Controversy
	D.. Judicial Appointments and Informality
	E.. Why Is Ireland Moving towards Formalization?
	F.. Conclusion



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /PageByPage
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.3
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages false
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /sRGB
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 524288
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo false
  /PreserveFlatness false
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Remove
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages false
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 600
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.00000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.40
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages false
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 600
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.00000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.40
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages true
  /CropMonoImages false
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 600
  /MonoImageDepth 4
  /MonoImageDownsampleThreshold 1.00000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects true
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (U.S. Web Coated \050SWOP\051 v2)
  /PDFXOutputConditionIdentifier (CGATS TR 001)
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /False

  /Description <<
    /ENU ()
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AllowImageBreaks true
      /AllowTableBreaks true
      /ExpandPage false
      /HonorBaseURL true
      /HonorRolloverEffect false
      /IgnoreHTMLPageBreaks false
      /IncludeHeaderFooter false
      /MarginOffset [
        0
        0
        0
        0
      ]
      /MetadataAuthor ()
      /MetadataKeywords ()
      /MetadataSubject ()
      /MetadataTitle ()
      /MetricPageSize [
        0
        0
      ]
      /MetricUnit /inch
      /MobileCompatible 0
      /Namespace [
        (Adobe)
        (GoLive)
        (8.0)
      ]
      /OpenZoomToHTMLFontSize false
      /PageOrientation /Portrait
      /RemoveBackground false
      /ShrinkContent true
      /TreatColorsAs /MainMonitorColors
      /UseEmbeddedProfiles false
      /UseHTMLTitleAsMetadata true
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /BleedOffset [
        0
        0
        0
        0
      ]
      /ConvertColors /ConvertToRGB
      /DestinationProfileName (U.S. Web Coated \(SWOP\) v2)
      /DestinationProfileSelector /UseName
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements true
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MarksOffset 6
      /MarksWeight 0.250000
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /UseName
      /PageMarksFile /RomanDefault
      /PreserveEditing true
      /UntaggedCMYKHandling /UseDocumentProfile
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [600 600]
  /PageSize [612.000 792.000]
>> setpagedevice


