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ABSTRACT ARTICLE HISTORY
Transitional justice, though heavily problematised, is a burgeoning ~ Received 6 July 2023

and transforming field. However, apart from when atrocity crimes ~ Accepted 2 May 2024
such as genocide are committed, it remains negligent of the

rights and positionality of non-dominant ethnic, religious and Minorities: o
. L . ) c. inorities; ethnic; religious;
linguistic groups. Sri Lanka, which recently attempted transitional identity; transitional justice;
justice, offers a useful case study of the role of identity and Sri Lanka

minority positioning in conflict related crimes and victim and

perpetrator status. Through empirical research in conflict affected

parts of the country this article demonstrates this specific

minority dimension, including the differential justice demands of

ethnic and religious groups, and analyses how neglect of these

factors affected the country’s transitional justice process. It also

challenges assumptions on the neutrality of a majoritarian ethno-

nationalist state in delivering transitional justice to all

communities. Though also a contested topic, the article builds on

the minority rights framework and proposes an approach to

ensure identity groups are actively included in transitional justice

and their rights are protected. It concludes that such an approach

is crucial, in line with critical transitional justice, to ensure

transformative change by guaranteeing equality and non-

discrimination, responding to structural violations, and striving

towards non-repetition and meaningful reconciliation.

KEYWORDS

Introduction

The exceptional levels of violence and crimes that transitional justice deals with often
have a targeted nature to them. From its early origins at the Nuremberg trials to the inter-
national tribunals where it reached prominence - Rwanda, Former Yugoslavia, crimes
against, ethnic, religious, and linguistic minority groups have been of concern to transi-
tional justice. Even when the legacies of human rights violations that transitional justice
seeks to redress do not involve genocide,' identity and group dynamics have a function,
sometimes even defining the nature of that legacy. This could be due to an identity-based
conflict as in Sri Lanka or through state systems and policies as in South Africa. Where
such groups are not the main targets, such as Roma in Germany, Twa in Rwanda or
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Muslims in Sri Lanka, they nevertheless face serious and sometimes specific violations
that may be less-known. Despite this, as this article demonstrates, transitional justice
as a field pays insufficient attention to the specificity of identity and minority positioning.

This article is fundamentally concerned with the rights of minority groups in transi-
tional justice. Minority rights is a contested subject, but no more than transitional justice
is. Noting critiques of the field of minority rights, including its definition, this article pro-
vides an expansive understanding of a minority rights approach which forefronts min-
orities or non-dominant groups, relying on the larger international human rights
framework. The focus here is on national, ethnic, religious, linguistic, and racial
groups and not indigenous peoples because the latter have different historical and con-
temporary justice trajectories for which this analytical lens is inadequate.” The category
of ‘identity or minority groups’ in this article does not include sexual or gender identities
or minorities, in line with the international minority rights framework and existing sub-
stantive scholarly work on gender justice.’

In this article, I will draw on aspects of Paige Arthur’s seminal work, 2009 and 2010,
on the need for transitional justice to account for identity, but I want to advance this
thesis strengthening the minority rights dimension in keeping with current debates in
the ever-changing field of transitional justice.* My concern here is that even as transi-
tional justice is being forced to transform, protection of minorities and their rights
remains marginalised in the field.” Therefore, this article calls for progressing from the
present United Nations guidelines for ‘careful consideration’ of needs of minorities
and ensuring their ‘participation’ in transitional justice to a minority rights approach
that recognises minorities through a specific rights-based approach.® Importantly, such
an approach is not aimed at abasing the majority, but rather extending principles of
equality and non-discrimination to ensure greater inclusivity, fairer outcomes and
more effective reform. Hence this article argues that such guarantees are essential for
transformative change: ‘that emphasizes local agency and resources, the prioritization
of process rather than preconceived outcomes and the challenging of unequal and inter-
secting power relationships and structures of exclusion at both the local and the global
level’.”

Sri Lanka, with its rich ethnic and religious landscape damaged by decades of conflicts
and periods of authoritarianism, offers important insights to this article. Ethnic grie-
vances have been at the core of the nearly three-decade civil war; its brutal ending in
2009 amidst allegations of war crimes and crimes against humanity and continuing vio-
lence in its aftermath, chiefly affected ethnic and religious groups.® The country’s attempt
at transitional justice 2015-2019 did not succeed,” and through empirical research,
I argue that one of the contributing factors was the neglect of the ethnic/religious dimen-
sion to the conflict, including differences on victim recognition and justice needs. The Sri
Lankan case also raises important questions on how a state-centric process can deliver
transitional justice in contexts where states are majoritarian and/or aligned to ethno-reli-
gious nationalism.

Using the case study of Sri Lanka this article argues that a minority rights approach,
which extends from recognising the right to identity and the principles of equality and
non-discrimination, to guaranteeing all human rights of minorities, is important to tran-
sitional justice for the following reasons. Firstly, minorities in conflict contexts are often
the targets of the crimes that transitional justice seeks to redress.'’ For truth seeking,
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prosecutions, reparations, non-recurrence and other transitional justice measures to
effectively redress these violations, understanding the specific association of identity
and minority status not only with the crime but to victims and perpetrators is essential.
Secondly, even if not targeted, minority groups experience conflict and authoritarian
repression differently, which needs to be distinguished, understood and addressed
accordingly for transitional justice to be valuable to all people without prejudice and dis-
crimination. Thirdly, as empirical evidence from the Sri Lankan case illustrates, transi-
tional justice needs differ based on ethnic, religious grouping and minority status.
Neglecting or disregarding such differences and divisions can undermine transitional
justice processes and impede meeting its goals. Additionally, such an approach can con-
tribute to better addressing structural violence and causes of conflict, and contribute
towards making democratisation, non-repetition and reconciliation goals more mean-
ingful and far-reaching. On the contrary, the disregard for such groups and their
rights in transitional justice, especially in conflict contexts, may harden grievances or
create new ones and challenge conflict transformation."'

As transitional justice did not fully materialise in Sri Lanka, this article remains con-
ceptual; in that it deals with the broader subject rather than venturing into the details of
how a minority rights approach can contribute to specific mechanisms. Empirical
findings are used to explore the vital connection between identity and minority status
to conflict related violations, and the implications to transitional justice when this is
undermined. Drawing on these empirical finding and my theoretical and legal knowledge
gained through working for over 15 years on the rights of minorities, I develop a minority
rights approach to address this problem and meet the aims and objectives of transitional
justice."?

The article is divided into four parts. It commences with a brief review of the literature
on transitional justice and minority rights, including the limitations of both. It then uses
the Sri Lankan case study to explore the importance of minority rights to transitional
justice, before introducing a minority rights approach and analysing the challenges
and opportunities to advancing such a position within transitional justice.

Methods

The findings presented here were generated through a cumulative analysis of data gath-
ered from various different research projects conducted within a five-year period in Sri
Lanka. Data was gathered through mixed methods, including some ethnographic work,
qualitative interviews and Focus Group Discussions (FGDs)."? From 2016 to 2018, I was
based in the northern city of Jaffna when Sri Lanka’s transitional justice process com-
menced. Working with civil society and community activists involved in the process
whilst living in one of the most conflict affected parts of the country, I was able to
gain critical insights into how the process played out among Tamil and Muslim
victims and survivors. Through close association with civil society activists, I gained
access to conflict victims from the three main ethnic groups and conducted almost 70
interviews.'* In addition, I conducted FGDs with women, young people, and community
and religious leaders from the Tamil and Muslim communities in the north and east of
Sri Lanka."” I also conducted a number of interviews and FGDs with Sinhalese Buddhists
living in the villages bordering the north and east, which is considered the minority
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Table 1. Differential transitional justice needs of interviewees based on ethnicity in north and east of
Sri Lanka.

Tamils

Muslims

Sinhalese (border villages)

L]

Truth and justice for families of
disappeared/missing.
Acknowledgement and validation of
crimes suffered during the war,
particularly in the last stages.
Increased security — removal of

Validation of crimes suffered
during the war.

Financial Compensation.
Income generation/livelihood
assistance.

Employment and educational

Maintaining security (military and
police presence to stay in local
areas and in the north to ensure
national security).

Non-repetition measures (mainly
through ensuring security).

military from the north and east and opportunities. Support for income generation/
reversal of militarisation. Return of lands. livelihood (especially incentives for
+ Political autonomy. Recognition of victimhood. farmers and drought relief).

L]

L

. & & »

Self-determination.

Income generation/livelihood needs
and employment.

Housing and sanitation needs.
Return of lands.

Education for children.

Medical support for physical injury
and impairment.

Psycho-sodial assistance and trauma
care.

Some wanted prosecutions for
crimes.

Some wanted finandal
compensation.

Non-repetition measures.
Memorialisation

Commemoration

Buddhisisation of areas to be
stopped.

Continuing human rights violations
to end.

L L L

Non-repetition measures.
Memorialisation.
Commemoration.
Reconciliation and Co-existence
measures.

Legislative and policy action
against hate crimes/speech and
racism from other groups.
Guarantees of freedom of
religion.

Buddhisisation of areas to be
stopped.

Employment and educational
opportunities.

Few calls for peace building

Few calls for reconciliation efforts.
No demand for criminal justice or
other accountability measures.
Strong desire to put the past
behind and move on.

homeland and where the conflict was centred.'® The majority of interviewees were
women, who constitute a significant percentage of survivors. All interviews were con-
ducted with strict ethical and security considerations, and thereby names of victims
and survivors were not recorded."”

The specific analysis of data on minorities and their rights was based on expertise
gained through previous policy and practice work in this area. Findings were analysed
through thematic coding and Table 1 is based on this coding process. As no quantitative
research was conducted this table lists the main issues raised by interviewees and FGD
participants from each ethnic group.

Critical transitional justice

Transitional justice is premised on human rights, fundamentally the right to truth,
justice, reparations and non-recurrence, ‘where “redressing the legacies” means, primar-
ily, giving force to human rights norms that were systematically violated’.'® Ruti Teitel
traces the development of transitional justice through three phases. The first, following
the Nuremberg trials after the second world-war, sees transitional justice become inter-
national and ‘extraordinary’. The post-cold war second phase finds transitional justice
increasingly associated with democratisation and modernisation projects whilst in the
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third phase with the collapse of Former Yugoslavia it becomes part of the solution for
conflict resolution and peacebuilding.'” De Greiff posits that its consolidation as a
field, including in academia, and ‘normalisation’ within a brief period of some 30
years is a manifestation of its ‘huge accomplishment’.*

States select from a range of different transitional justice measures including, though
not limited to, truth telling, criminal justice, reparations, memorialisation, institutional
reform and non-repetition, which are expected to be ‘holistically’ implemented to
achieve what de Greiff identifies as the two mediate goals of providing victim recognition
and building civic trust and the two long term goals of democratisation and reconcilia-
tion.”' That these diverse measures contribute to the larger aims of justice and account-
ability and can redress legacies of human rights violations remains empirically unproven
and the litany of failings of transitional justice has now led to what Sharp refers to as the
‘critical turn’ in scholarly work.*” Critiques of transitional justice include concerns with
issues of agency, ownership and power structures, extending to arguments that transi-
tional justice privileges western, liberal norms and international law.”’ It is considered
to be ‘top down, hierarchical and exclusive’, undermining local agency, approaches
and forms of justice.”**

Criticisms are also made around its functionality, its neglect of local contexts and its
over dependence on civil and political rights over socio-economic ones.”® Limited cri-
tiques exist on the field’s lack of consideration for colonial injustices and, as an extension
of that, the disregard to indigenous peoples’ rights.”” The field’s concern with minority
groups is predominantly on justice and accountability for genocide and ethnic
cleansing.”® Many identity groups seeking truth, justice and accountability in transitional
settings do not, however, under international law fall within the strict international legal
definition and other criteria needed to establish these crimes and thereby can be neg-
lected in such processes.

This is partly due to the historical neglect within the international human rights
framework itself of minority rights.”’ Protection of minority groups has a strong
‘lineage’ within human rights and the international human rights framework;* the
Genocide Convention®' and the International Convention on Elimination of Racial
Discrimination (ICERD),* both fundamentally responding to minority groups, were
the earliest international human rights treaties. In spite of this, the protection of min-
orities and their rights has unfortunately been neglected by states, partly on rationalist
accounts of minorities being a ‘problem’ and over ‘fears of fragmentation’ especially
among newly independent states.>

In terms of a binding commitment, the maximum states were able to agree on specifi-
cally on minority rights was in the form of Article 27 in the International Covenant on

Civil and Political Rights (ICCPR) which reads:

In those States in which ethnic, religious or linguistic minorities exist, persons belonging to
such minorities shall not be denied the right, in community with the other members of their
group, to enjoy their own culture, to profess and practise their own religion, or to use their
own language.**

In addition to ICERD, nearly every international human rights treaty also contains an
anti-discriminatory clause which is part of the minority rights regime. In terms of a
specific rights framework, all that exists is the United Nations Declaration on Rights
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of Persons belonging to National, Ethnic, Religious and Linguistic Minorities (UNDM),
which, even though unanimously voted on in the General Assembly, remains only
normative.

Nevertheless, the UNDM offers a range of different rights based on the four pillars of
the right to existence; the right to identity; the right non-discrimination and the right to
participation.35

Biro and Lennox argue that historically the minority rights regime has developed to
pair the empowerment of minorities with state control by ‘establishing a level of political
and cultural balance between dominant political elites and non-dominant cultural min-
orities’.>® As a result, the minority rights regime remains riddled with problems; one of its
main predicaments is definitional — what constitutes a minority? Definitional represen-
tations such as ‘smaller’, lesser’ in number are considered demeaning and disempower-
ing by some groups, whilst numerical population figures are un-representational of
power dynamics as was the case of Sunnis in Iraq or Alawites in Syria who were
ruling elites despite being minorities. Categories of ‘national’, ‘religious’, ‘ethnic’, and
linguistic’ are seen to be limiting and ‘national’ is mainly relevant to Europe where
national groups were divided through the process of state formation.”” In its interpret-
ation of Article 27, the Committee on Civil and Political Rights (CCPR) has made
advances on these issues, presenting, in addition to the objective, a subjective criteria
for defining minorities, which has two components: the first is the principle of self-
identification which gives individuals the right to identify or not with the group, and
second is the desire to preserve the group identity. The CCPR has also recently
removed restrictions based on citizenship®® and other international actors have extended
the definition of minorities to include the non-dominant position of groups over
numbers.”

Beyond definitional issues, the minority rights regime, even normatively, is seen to be
‘scattered, often incoherent and far from complete’.* It also faces criticism for being
weak and inadequate, especially when compared to the UN Declaration on the rights
of Indigenous Peoples (UNDRIP) which exceptionally recognises ‘peoples’, groups
rights, and acknowledges their right to ‘self-determination’.*' On the issue of group
rights, Alfredsson, 2009, contends that even though UNDM refers to ‘persons belonging
to .... minorities’, a number of human rights bodies and mechanisms including the
Committee on Elimination of Racial Discrimination (CERD) have accepted group-
based rights for minorities.”” Biro and Lennox suggest that the regime has evolved to
offer a hybrid of group and individual rights, but they remain critical of the repeated
failure by states to incorporate the right to self-determination into minority rights.*’
As I will argue later, this is contentious at many levels, especially in promoting minority
rights in transitional justice.

Though fledgling and in need of strengthening, the current international human rights
framework offers a basic and broad standard of protection for minorities that is valuable
to transitional justice.

Sri Lanka: background and context of transitional justice

While this article focuses on minorities, Sri Lanka’s legacy of human rights has signifi-
cantly affected the majority community as well, particularly in the quelling of two
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Marxist uprisings in the early 70s and late 90s when cumulatively more than 100,000
people died or disappeared.*

Sinhalese are Sri Lanka’s ethnic majority constituting some 74.9 percent, Ceylon
Tamils amount to 11.2, Tamils of Indian origin 4.2 and Moors 9.2 percent.*> The
binary framing of the country’s long-standing ethnic conflict as being between Sinhalese
and Ceylon Tamils is flawed; other ethnic groups formed part of the conflict, religion per-
meated throughout, whilst caste and other social divisions also had implications. Such
complexity is evident in the division of Tamils into two different identity groups based
on origin. Malaiyaga Tamils of Indian origin brought in by the British colonialists to
work in the central hill plantations are socio-economically the most deprived group in
the country, facing large scale discrimination on grounds of caste and origin, and
mostly living outside of the north and east they were not seen to be part of the
conflict but were subjected to the same scrutiny and faced numerous violent attacks
and pogroms on account of their Tamil identity.”® Religion and ethnicity can also
overlap in identity formations. Muslims consider themselves a separate ethnic group
with Islam being their main identity marker. Christians, Sinhalese and Tamil in ethnicity,
also form a sizeable religious minority and notably over 70 percent of Sinhalese are
Buddhists.””

The Sri Lankan armed conflict was without doubt one which arose over ethnic grie-
vances following successive majoritarian state policies and state enabled pogroms.*®
The ethnic and religious dimension to the armed conflict was inescapable as from the
late 1970s Tamil militants fought mainly Sinhala Buddhist forces for a separate state
in the country’s north and east. Sinhala Buddhists were targeted in violent bombings,
including their most important places of worship, and those living in villages bordering
the conflict zone were routinely attacked by Tamil militants.*” State forces were respon-
sible for repeated civilian attacks and atrocity crimes in the minority homeland whilst
Tamils were also targeted under the Prevention of Terrorism Act (PTA) leading to arbi-
trary arrests, detention and torture, extra-judicial killings, rape and sexual violence and
enforced disappearances.”®

The defeat of the Liberation Tigers of Tamil Eelam (LTTE) and the conclusion of the
war in 2009 was marred by numerous accusations of atrocity crimes; including by two
UN investigations, which found evidence of war crimes and crimes against humanity.”'
Estimates of the death toll range from 40,000 to 140,000 and in the aftermath, in the
transfer of civilians to displaced camps, human rights violations such as extra-judicial
killings, torture, rape, sexual violence, enforced disappearances and arbitrary arrest
and detention soared.’” The Sri Lankan state response was to triumphantly celebrate
their war victory, branding it a ‘humanitarian operation with zero-civilian casualties,
refusing investigations and pursuing an ‘illiberal peace’, defined by a rise in majoritarian
racism directed at minorities.>> State sponsored Buddhisisation resulting in land grabs
and proliferation of Buddhist religious sites in Tamil and Muslim areas became
common practice, as well as Buddhist extremist hate campaigns against Muslims and
evangelical Christians, extending to continuing and systematic religious violence.™

International pressure for accountability through a number of UN Human Rights
Council (UNHRC) resolutions was repeatedly contested by the GoSL, until a change
in government in 2015 led to commitments on transitional justice affirmed in a UN
HRC Resolution (30/L.29). These included a truth commission, offices to investigate
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missing persons for reparations, ‘a judicial mechanism with a special counsel to investi-
gate allegations of violations and abuses of human rights and violations of international
humanitarian law’, constitutional guarantees of non-repetition and reconciliation and
peace building projects.”

Though comprehensive and ambitious on paper, the country’s transitional justice
project did not sustain momentum. Largely propped up by international scrutiny and
pressure from the UNHRC, OHCHR and the Special Rapporteur for Transitional
Justice, the process delivered little.”® One of its major achievements was a national con-
sultation conducted through a network of community representatives which generated
significant community level interest over transitional justice and offered rare documen-
tation of violations as well as justice demands.>” In spite of this only the Office of Missing
Persons (OMP) and the Office of Reparations (OR) were set up by the new government
before the transitional justice process collapsed due to the re-election in 2019 of the same
protagonists accused of war crimes, the Rajapaksa brothers, this time with Gotabaya as
President and former President Mahinda as Prime Minister.

Minorities in Sri Lanka’s transitional justice process

Though prompted by calls to investigate allegations of mass atrocities against Tamils in
the last stages of the war, my research found that Sri Lanka’s transitional justice process
responded problematically and insufficiently to minorities.

At the time the transitional justice process commenced in Sri Lanka there was a clear
distinction in the experiences of victimhood between each of the three main ethnic
groups.

Survivors of the last stages of the war, from which the UN found evidence of war
crimes, were all Tamil and those I interviewed had a firm sense of their identity being
integral to their victimhood as they detailed being repeatedly attacked by the Sri
Lankan military. Some referred to being held hostage by the LTTE but their accounts
of the forceful attacks, where nearly every Tamil interviewed from the northern province
lost at least one family member, was largely blamed on the military. As the following
excerpt demonstrates many continued to mentally and physically bear the scars of this
violence and viewed it through an ethnic lens.

The Army killed so many of our people. We want the them punished. They shelled and
killed people, there was no food, when we took people to hospital they shelled the hospitals.
So don’t they need punishment?

All the suffering we Tamil people went through, they need to go through, the killing, the
starvation the pain.

In the early stages of the transitional justice process, thousands of families of disappeared
were still in search of their loved ones who had been picked up in notorious ‘white vans’,
or been arrested by security forces.”” Families of disappeared, mostly mothers, embarked
on months of protests sitting outside on roadsides in the scorching heat, campaigning for
the return of their loved ones, including ‘surrenderees’. This was a term used to describe
people who were handed over to the military when the war ended on account of involve-
ment with the LTTE, which at the concluding stages was at times forced upon people or
involved humanitarian work.*
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We want our children, we want them to come back to us. You took our children away, you
came and took them away, you must know where they are.

Eight years, why can’t you tell us.

We are all becoming mentally ill. We believed our children are alive, when we started this
protest we all had hope that something is going to come out of this, that we will be able to
find a solution for this, but after 100 days we are so frustrated and hope is fading away.®’

Though enforced disappearance is an issue that has historically affected the majority Sin-
halese community as well, the public demonstration of despair among Tamil families of
disappeared that was largely ignored by government authorities and at times met with
military scrutiny and violence evoked extensive anger and pathos in the north and east.

There were numerous other issues shaping victimhood for Tamils in the north and
east. The Sinhalese military, perpetrators of serious crimes in victims’ eyes, occupied
large areas of their land and many were unable to return to their homes.®” The economic
and social fabric of the north was largely destroyed and there were only a few state led
post-war recovery efforts that benefitted the Tamil population.®> Many Tamil women I
interviewed had been cast into the role of primary income earner and carer following
the loss of men in their families. They were struggling with poor income generation
and employment opportunities, physical and mental health issues as a consequence of
the war, and were routinely harassed by military officers who remained dominant in
their areas.”* Contrastingly, urban centres and Buddhist religious sites were developed,
and through a military-development-Buddhism nexus, attracted busloads of Sinhalese
tourists to the area for the first time in decades, which left Tamils angry, insulted and
distrustful of the transitional justice process.®

Neglect, particularly socio-economic, was also noticeable among the Sinhalese Bud-
dhists in the border villages of the north and east. This can be attributed to their minority
positioning as a numerically smaller group living beside Tamils and Muslims; they had a
particular experience of the armed conflict that the majority in their own community did
not have.® These villages too referred to experiencing poverty, and difficulties with
income generation and employment opportunities, which particularly affected women
military widows.®” Even though the LTTE had been eliminated, they continued to feel
anxious and insecure, having been victims of mass atrocities. However, in interviews
and discussions they presented their demands with confidence and a level of entitlement,
which observably contrasted with the often defeated, dejected, and hopeless attitude of
the northern Tamils.

Muslims, though not seen to be party to the conflict, were also affected by it.*® Possibly
constituting ethnic cleansing, the entire northern Muslim population was forcibly evicted
from the north by the LTTE mainly because they rejected Tamil as their ethnicity by
asserting a separate Muslim ethnic and religious identity.®” Muslims in the east experi-
enced several atrocities at the hands of the LTTE, including when over 150 people
were killed when observing prayers at the Kattankuddy mosque. Muslims who were tar-
geted by the LTTE because they chose to assert a distinct identity, were fearful of articu-
lating their differential position from within the minority homeland of the north and
east.”’

Though there were undoubtedly nuances and exceptions to these findings, as Table 1
denotes, as a consequence of the above difference in victimhood, justice demands also
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varied by group identity. Nearly every conflict-affected Tamil I interviewed prioritised
truth and justice for families of disappeared. There was widespread anger among
Tamil interviewees that mothers and wives of disappeared persons had been protesting
for months to no avail and that the government offered them no response to the where-
abouts of their loved ones. Many emphasised the need for some form of accountability
for the crimes they faced in the last stage of the war, but only a few wanted prosecutions
and even they were doubtful of achieving them. Most women, including survivors, con-
sidered meeting their everyday socio-economic and security needs as part of justice and
accountability. They wanted income generation, livelihood, employment and housing
provisions as well as support to meet the health needs of themselves and their families.
As the following interviews show, security was critical to both Tamils and Sinhalese but
they had very different interpretations of security. As one Tamil interviewee said ‘after
the military came we are afraid to go anywhere alone, we always go with someone
else, we are afraid of being kidnapped or abused’.”" Another explained:

The army is everywhere, hospitals, shops, we have to smile and associate with them. I hate
them so much, when we go to a shop I see them showing their teeth, I feel like taking some-
thing and smashing them up. They have to leave our land.”

Sinhalese interviewees had a different perspective as these comments from a FGD discus-
sion reveal:

We can walk on the streets because the war ended, but when we watch the TV we fear there
is scope for another conflict, we fear it.

We don’t want demilitarisation for at least 10-15 years because we fear another war.”

The militarisation of their homeland for Tamils raised anger, trauma, distrust and was
considered an infringement of justice because the military was seen as perpetrators of
the violations they suffered. Contrastingly, for Sinhalese in the border villages the main-
tenance of the military in the north was crucial for their own security.

Muslims on the other hand emphasised different aspects of justice, desperate for what
they saw as decades of abandonment to be redressed they sought acknowledgement and
other forms of reparations, including compensation.”

Our history needs to come out. Where they originated from, where they were forcibly dis-
placed to, how they lived, what happened to them. A 25-year-old boy does not know what
Mannar* is like, similarly a young Tamil boy in the north does not what happened to us. It
has to be properly recorded. "

*Muslims were forcibly evicted from Mannar in northwestern Sri Lanka to Puttalam
further south on the Westcoast of the country.

There were some shared notions of justice between minority groups, such as com-
batting the increasing Sinhalisation and Buddhisisation.”® Nevertheless, priorities
varied; for instance, for Tamils non-repetition was crucial but many sought this
through full political autonomy and self-determination with little desire to be ruled
by a majority Sinhalese government. Muslims also prioritised non-repetition but
hoped to achieve it through acknowledgements, commemoration and memorialisation,
and geographically sandwiched between both communities they were eager for co-
existence and reconciliation.”
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Even though much of this variation was captured in the landmark report of the con-
sultation process,”® beyond it there was little attention given to the particularity of iden-
tity and minority status to victimhood, crimes and justice claims. I want to explore how
and why this happened and in doing so I will identify the implications it ultimately had
for the country’s transitional justice process.

Firstly, the new government, which signified the ‘transition’ that enabled the process,
maintained majoritarian nationalist tendencies without properly acknowledging the
crimes against minorities and the President repeatedly appeased his majority electorate
by defending the military against war crimes allegations, referring to them as ‘war
heroes’.”” Whilst accusations of corruption and authoritarianism were made against
the Rajapaksas, including attacks against journalists and human rights defenders, they
faced no investigation for their role in atrocity crimes against minorities. Simultaneously,
towards the end of the transitional justice process, the situation for minorities worsened;
Muslims were especially affected by increased hate speech and crimes by Buddhist
nationalists and received inadequate protection from the state.*°

Secondly, some political and civil society representatives feared that privileging min-
orities would overly politicise the process. However, I would argue that the absence of
doing so led to that very outcome. Sinhala nationalists hijacked the process and
framed it as western invention aimed at putting ‘national heroes’, on trial, in courts
with ‘foreign judges’.*' Tamil nationalists on the other hand rejected the state process
seeking a referral to the International Criminal Court (ICC).* Victims I interviewed
from both these communities were swayed by these positions; Sinhalese in the border
villages referred to the transitional justice process as being unnecessary and expressed
concerns of ‘foreign interference’ that could result in ‘war heroes being imprisoned’.®®
Most Tamils, particularly in the north, distrusted the state and so believed solely that
international justice was necessary and either distanced or rejected the process.** The
binary framing of the conflict and therefore the transitional justice process left
Muslims and other smaller groups feeling ignored and unincluded.*’

Thirdly, the minority dimension was also undermined by some in government and
civil society on the grounds that transitional justice needed to be a national level
process. For example, in the early stages the Secretariat for Coordinating Reconciliation
Mechanisms (SCRM), the government body charged with implementing aspects of the
process, and some civil society groups, saw enforced disappearances as a national issue
that affected the majority Sinhala community in the 1970s and 1990s to acknowledge
that Sinhalese were also targeted for violations such as torture and extra-judicial kill-
ings.*® Arthur, 2009, suggests ‘neutralising’ and finding ‘cross-cutting themes’, such as
on gender, as strategies to encourage less divisive forms of identification. In Sri Lanka,
the consequence of attempting ‘neutralising’ was that northern and eastern Tamils
became resentful that the urgency of investigating the crimes and the specificity of iden-
tity to them was unrecognised to the extent that some even doubted the OMP when it was
set up.®”

Though at the international level specific minority claims were raised, the transitional
justice model promoted in Sri Lanka was secular and unable to contend with the specific
ethno-religious positionality. Additionally, the model is premised on a state led process
with insufficient consideration of what constitutes the state and nation in the eyes of min-
orities. The northern and eastern Tamils fought decades for self-determination and
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separation because the Sri Lankan state and ideas of nationhood were based on Sinhala
Buddhist majoritarian hegemony. Similar to how feminist scholars and activists have
questioned what composes a transition and whether a patriarchal state can deliver
gender justice, minorities in Sri Lanka were left asking whether an ethnocratic, reli-
gious-nationalist state can offer any justice to minorities.*® As part of the process consul-
tations and trainings on transitional justice were conducted among religious leaders, but
the state’s alignment to one ethnicity and religion and the consequences of that for other
groups in a state centred transitional justice process was not unpacked, neither were the
interconnections between Buddhism, authoritarianism and the military which are well
documented in Sri Lanka.®’

Minority rights approach - a possible solution?

There is no broadly accepted description of a minority rights approach.” I define it as
one that seeks to disrupt existing power hierarchies by putting the rights of non-domi-
nant identity groups at the forefront. This has two dimensions: firstly, to assess the
specific minority dimension by analysing the problem/situation/violation through a min-
ority lens, i.e. how was the individual/group affected specifically/differently because of its
identity or minority positioning. The second dimension involves foregrounding the
rights of minorities, which does not rely only on minority rights per se but utilises the
entire international human rights framework. At the core, of course, are the main prin-
ciples of minority rights itself; the right to existence, identity, non-discrimination and
participation all of which are critical to offering justice to groups whose identity and
non-dominant status is the targeted reason for the violation. However, the framing of
rights of minorities rather than minority rights calls for the recognition that because
of their very non-dominant status members of particular groups may not have their
other civil, political, economic, social and cultural rights protected in the same way as
the majority. For example, if members of a minority group constitute a disproportio-
nately high number of those facing arbitrary arrest and detention then respecting the
minority rights regime is important to advance principles of non-discrimination and
equal access to justice, as well as in understanding the link of identity to the crime. In
addition the right to liberty and security of persons and the freedoms attached to it,
also need recognition.

The above approach goes further than ensuring non-discrimination as it recognises
the link between identity and non-dominant positioning to the violation itself, and in
offering a rights-based approach supersedes simply recognising minority needs and
positions.

With regards to transitional justice this would require that the factors determining the
‘transition’ include progressive positioning on minorities. In Sri Lanka the electoral
defeat of the Rajapaksas was facilitated by minorities. The newly elected President, Mai-
thripala Sirisena, initially presented a reconciliatory tone in his public messaging and
arguably the government’s commitments made to the UN HRC process signified some
level of acknowledgement of serious crimes against the Tamil population during the
end of the war.”' A more substantive statement which outlined the need to investigate
historical harm done to minorities, even if not acknowledging the nature and extent of
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the crimes that took place, could have put minorities at the forefront of the transitional
justice agenda.

In addition, transitional justice implementors must at the very foundational stage:
recognise and map all of the identity groups affected by the violations and crimes for
which truth, justice and accountability are being sought, acknowledging diversity and
difference including contestations of victim groups within a minority group; seek out
connections between identity/minority positioning with the nature and extent of the
crimes; and commit to guaranteeing basic principles of the right to identity, non-dis-
crimination and participation in addition to other rights of all groups throughout the
process.

Arthur offers an analytical framework for this, which responds to the identity dimen-
sion,”” but does not sufficiently acknowledge the particularity of the minority position-
ing. Contending with identity is important in relation to both the majority and
minority community, however, the Sri Lankan case illustrates how the non-dominant
position of a group is critically linked to the nature and extent of violations and more
so to the denial of accountability.

Following this analysis, the second step is to integrate the protection of minorities and
their rights, above and beyond the minority rights framework, into all aspects of transi-
tional justice. Guaranteeing the rights to participation and non-discrimination is particu-
larly important to safeguard minority interests and positions on justice throughout a
process.

Noteworthy is that a minority rights approach does not give any group superiority.
Rather it elevates all non-dominant groups to the level of the dominant ones, but goes
beyond equality, non-discrimination and special protection/measures as it based on a
specific rights guarantees.

This same framework can extend to each of the mechanisms as they are designed and
implemented. Hence, a truth commission will assess the identity landscape and ensure
full participation of all groups. It will seek to understand, collect information and
analyse the association between identity and minority positioning to the execution of
crimes and/or violations, and thereby record the full range of rights violations experi-
enced by the individuals within a specific group, discover which of these were targeted
against them and not; and apply a minority rights framework all throughout, including
ensuring non-discrimination and full emancipatory participation of all. In the case of
reparations this approach would mean that the individual and group harm is assessed
including based on identity and minority status, the nature and extent of crimes are ana-
lysed through a minority lens, and reparation is offered in keeping with the principles of
minority rights.

The contribution of a minority rights approach to transitional justice

The contribution of such an approach to transformative transitional justice, I argue,
are fourfold. Firstly, it clarifies and expands on definitions and understanding of
victims and perpetrators. De Greiff, 2014, refers to victim recognition as a mediate
goal of transitional justice where not only the extent of the harm done to victims,
including their dehumanisation, is accounted for but in doing so they are recognised
as ‘(equal) rights bearers and, ultimately, as citizens’.”> To do so, addressing what
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impedes the realisation of ‘equal’ rights, including understanding the association of
identity and minority positioning to the harm and dehumanisation process, is necess-
ary. As the Sri Lankan case illustrates, victim identity was closely connected to the
nature and extent of harm. Recognising this in a transitional justice process can
enable a deeper, more validating understanding of victimhood and ensure the category
of victim is inclusive, with non-dominant groups also being represented. Arthur, pro-
poses two methods to achieve this; ‘mainstream an intercultural approach all through-
out’, or ‘introduce a few culturally specific actions’.”* Both are limited because they
reduce identity to culture and do not sufficiently foreground identity within transi-
tional justice as a minority rights approach can.

Similarly, a minority rights approach can help to demystify and accurately categor-
ise perpetrators, including in progressing from the victim-perpetrator binary. In the
Sri Lankan case, viewing the conflict related violations through a minority lens at
the very inception may have provided an opportunity to raise conversations
around the ethno-religious positioning of the state as a perpetrator of crimes and vio-
lations against minorities, whilst questioning assumptions of the state’s ability to
guarantee rights for all groups. Such an approach could also have helped the northern
Tamil population realise the atrocities committed by the LTTE against other commu-
nities, such as Muslims, whilst moderating the anger of the majority population
towards the rebels by framing their struggle through ethnic grievances. Moreover,
doing this through the analytical frame of the right to identity or the right to
non-discrimination asserts a sense of substantive entitlement rather than perhaps a
grievance-based claim.

Secondly, a minority rights approach counters polarisation between the main parties
to the conflict and ensures that through principles of equality, non-discrimination and
inclusivity no group is left behind. This is particularly important where there are a
number of small ethnic, religious groups, such as Muslims, Christians and Malaiyaga
Tamils in Sri Lanka, who suffer specific crimes but could be side lined in a process.

In expanding victim and perpetrator categories and ensuring greater inclusivity, a
minority rights approach can challenge power hierarchies and levels of privilege that
transitional justice is currently criticised for enabling. An approach that is embedded
in defying dominance through principles of equality and non-discrimination is well
suited to work towards transformative change. Additionally, the emphasis on right to
participation without discrimination focuses on process rather than outcome which is
also a goal of transformative justice.”

Thirdly, a minority rights approach can enable identity-based differential justice
needs, patterns and cycles of violations, historic marginalisation, structural violence
and discrimination to be recognised and addressed. These complexities and nuances
can only really be ascertained through a thorough minority and identity analysis and
be responded to through a rights-based approach. In Sri Lanka the atrocities suffered
by Tamils and Muslims at the end of the war and after, were part of a continuum of
rights violations and discrimination against minorities that was endorsed by majoritarian
nationalism. Attempting to deliver justice without recognising and dealing with this
would have been futile.

All of these factors are also integrally linked to the long-term goals of transitional
justice, democratisation, reconciliation and peace-building.
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The Sri Lankan case illustrates closely how authoritarianism and ethnic religious
majoritarianism are entwined, and this has to be contended with for genuine democratic
reform. °° A minority rights approach has the potential to develop this link between a
country’s authoritarian past and conflict context, not through neutralising or ethnising
violations, but through exposing the full extent of the systemic and structural machinery
within a state that enables gross crimes to take place. This is important for richer demo-
cratisation that does not rely only on freedoms for the majority.

Similarly, an accurate understanding of the factors that caused, enabled and led to the
commission of crimes and violations is essential for non-recurrence, which is a pillar of
transitional justice. Downplaying the specific link between victims’ identity and the
crimes, such as how Tamils were more prone to arbitrary arrest and detention under
PTA or Muslims were ethnically cleansed from their homeland, is a serious omission
and can affect reconciliation and peace building.

Reconciliation is complex and multi-dimensional; it involves victims having to recon-
cile with the fact that serious violations or atrocity crimes were committed by the state,
their own or another community as well as reconcile with each other.”” The complexity
of the presence of multiple perpetrators in conflict contexts, where grievances and ideas
of victimhood are complex and harden over time, makes this process ever more difficult.
In my research, I found many Sinhalese in the border villages, ignorant of the extent of
harm done to Tamils, did not see the need for reconciliation. They believed that socio-
economic development was a higher priority and would resolve grievances. Trauma,
economic-social difficulties, continuing violations and the denial of truth and justice
left most Tamils I interviewed disinterested in reconciliation with others. As a conse-
quence of their situation there was nostalgia for the past and they struggled to see
Tamil militants as perpetrators. In combining the right to identity and non-discrimi-
nation a minority rights approach provides an opportunity to raise these issues openly
in order for communities to attempt to deal with and respond to the specific ethnic, reli-
gious dimensions to conflict, justice and redress.

Challenges of a minority rights approach

Such a minority rights approach to transitional justice is, of course, not without draw-
backs. One of the primary issues is the definitional and inclusion criteria, for instance
where groups may identify as a nation, as Ceylon Tamils do, rather than as a minority.
The historical distancing of self-determination as a minority right further problematises
the approach. Constructing a minority rights approach within the existing normative cri-
tiques and acknowledging its full potential in the larger human rights framework is
essential for it to be taken seriously by transitional justice. The right to identity is the
essence of minority rights, as is non-discrimination; an approach to transitional justice
that privileges these will not affect the groups’ positioning whether as nation, ‘homeland
minority’ or ‘smaller minority’ all of which can articulate their specific positions, includ-
ing self-determination, through the right to participation. In doing so, it will also ensure
that other groups, including numerically smaller ones such as minorities within min-
orities, are not marginalised. Moreover, ethnic and religious identities are not fixed cat-
egories, they can be socially constructed and change due to conflict and mass atrocities
among other factors. There are implications to transitional justice of these identity
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formations and categorisations, including on who is included and not. Such dynamics
and variables do not render the approach weak, they merely require attenuation.

The second possible area of contention is group versus individual rights claims. My
proposal demands the recognition of violations done to individuals on the basis of
their group identity. This falls in a grey area in both transitional justice and minority
rights as both have been critiqued for undermining group identity. However, the
thesis here is not significantly beyond the broad framing of both as it urges the appli-
cation of a minority/identity lens in making individual civil, political, economic, and
social rights claims. In any case the minority rights framework itself rests on the idea
of ‘persons belonging’ to a particular group and, as explained previously, treaty bodies
have already acknowledged notions of group rights.

The final issue is the danger of the specific focus on identity in relation to reconcilia-
tion and transformation. For example, can the focus on identity to victimhood or crime
subvert reconciliation by causing further divides in a post-conflict context, especially if a
transitional justice process provides opportunities for politicising identity? Another
concern is whether such an approach can deviate from understanding and acknowled-
ging the state’s capacity to commit structural violence irrespective of the identity dimen-
sion, thereby affecting genuine transformation. In the case of the latter, in Sri Lanka, the
question that would arise is whether a minority rights approach would ignore the struc-
tural violence perpetrated by the state against the majority community including in the
two Marxist uprisings.

On the former, as my research and other academics’® have demonstrated, transitional
justice is inherently political. Undermining identity issues and grievances, as Sri Lanka
aptly illustrated, only fuels politicisation further impeding transitional justice. With
regards to the latter, it is important to assert that this article does not suggest a minority
rights approach exclusively, rather the call here is for greater inclusivity to ensure that
identity and the rights of minorities are not undermined, marginalised or neglected.
This does not mean denying or reducing violations suffered by the majority, rather a bal-
ancing of scales by challenging the dominant narrative and bringing the minority per-
spective into the mainstream without letting it remain peripheral and in danger of
being framed as ‘nationalists’, ‘extremists’, or of ‘terrorist sympathisers’. Finally, a min-
ority rights approach must co-exist with other approaches including gender, especially to
ensure holistic transitional justice if religious or cultural identity is used to deny justice
for women.

Conclusion

This article’s proposition of a minority rights approach to transitional justice does not
avoid the complexities that surround it. Mainly due to the limitations of minority
rights as a field, this is not a problem free approach. Nevertheless, through a broader
interpretation of minority rights this article seeks to resolve a serious shortfall within
the field of transitional justice.

Transitional justice presently neglects non-dominant identity groups, particularly in
post-conflict contexts. Notably it largely disregards the possible hegemonic relationship
of ethnicity/religion to the state and it undermines the role of identity to violations and
victimhood, when the crimes committed do not constitute genocide. The consequences
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of this are many, including that it alienates and is disowned by different groups, discrimi-
nates and excludes and affects reconciliation and transformation. Arguably, some of
these factors can be resolved by privileging minorities during the transitional justice
process, but as the Sri Lankan case shows, the failure to do so at the very inception is
already quite damaging. Moving beyond a critique of these factors, this article provides
a minority rights approach to transitional justice which involves: assessing the situation
of all minorities, analysing crimes, violations and victimhood through a minority lens
and applying a broadly interpreted minority rights framework. It argues that in doing
so transitional justice can be inclusive, effective, better meet its goals and have the poten-
tial to produce transformative change.
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