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Abstract 6 

In 1979, General Zia ul-Haq promulgated the Hudood Ordinances to provide Islamic punishments 7 

for several offenses, but the prosecution for extra-marital sex (zinā) has been disproportionately 8 

higher. Based on the analysis of reported judgments, I argue that the higher rate of prosecutions 9 

for zinā was a direct result of new laws. Despite carrying the name “Hudood”, these Ordinances 10 

specified several taʿzīr offenses with the objective of ensuring prosecutions. By incorporating ḥadd 11 

and taʿzīr offenses for zinā, the Zina Ordinance blurred the distinction between consensual sex 12 

and rape, and thus exposed victim women, who reported rape, to prosecution for consensual sex. 13 

The Qazf Ordinance, which might have curbed the filing of false accusations of zinā, encouraged 14 

them by providing the complainants the defense of good faith. The number of zinā cases has 15 

decreased after the reform of the Zina Ordinance and the Qazf Ordinance under the Protection of 16 

Women Act, 2006. 17 
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Introduction  3 

In 1979, General Zia ul-Haq introduced Islamic criminal laws (ḥudūd) in Pakistan by promulgating 4 

the Hudood Ordinances, which covered extra-marital sex (zinā),1 false accusation of extra-marital 5 

sex (Ar. qadhf, Urdu “qazf”), theft (sariqa), and the consumption of intoxicants (shurb al-khamr).2 6 

The Hudood Ordinances were part of a process of Islamization that sought to replace English law-7 

based colonial laws with sharīʿa-based Islamic laws.3 However, the Hudood Ordinances did not 8 

repeal Pakistan’s secular Penal Code, which the British had enacted in 1860 and was later adopted 9 

in Pakistan after independence in 1947. Rather the Hudood Ordinances supplemented Islamic 10 

criminal offenses (ḥudūd) to existing penal laws. Contrary to their name, the Hudood Ordinances 11 

did not include only the “ḥudūd” offenses, for which the Qurʾān and Sunnah prescribe fixed 12 

punishments, but they also specified several taʿzīr offenses, which are based on the discretion of 13 

the ruler/state. The taʿzīr offenses in the Hudood Ordinances were mainly replicated from the 14 

Pakistan Penal Code, 1860.4   15 

 16 

The application of the Offense of Zina (Enforcement of Hudood) Ordinance, 1979 (Zina 17 

Ordinance) has been disproportionately higher than that of any other Hudood Ordinance. While 18 

analyzing the reported judgments of the Federal Shariat Court (FSC) under the Hudood 19 

Ordinances, I found that a majority of judgments are related to extra-marital sex (zinā).5 Likewise, 20 

a large number of criminal convictions handed down by the Shariat Appellate Bench, Supreme 21 

Court (SAB) are related to zinā.6 The data on sexual offenses from 1947 to 2004 also shows a sharp 22 

increase in the number of zinā cases after the promulgation of the Zina Ordinance in 1979.7 23 



 

 3 

Similarly, the Council of Islamic Ideology observed that the number of cases registered under the 1 

Zina Ordinance continued to increase between 2001 and 2004.8 In fact, the Zina Ordinance was 2 

invoked so frequently that it came to signify Hudood Ordinances in Pakistan. I describe this 3 

phenomenon as the “sexualization of sharīʿa”.  4 

 5 

Paradoxically, though the number of registered cases under the Zina Ordinance was high, the rate 6 

of conviction was low. Analysis of data from 1980 to 1987 shows an acquittal rate of 70% in zinā 7 

cases appealed to the FSC.9 My database of judgments between 1980 and 2018 shows an acquittal 8 

rate of 55% in zinā cases appealed to the FSC and a rate of 34% at the SAB. The law criminalizing 9 

false accusations of zinā under the Offense of Qazf (Enforcement of Hadd) Ordinance, 1979 (Qazf 10 

Ordinance), should have deterred the filing of false charges of extra-marital sex (zinā). However, 11 

this has not been the case. The reported judgments also show that the number of qazf cases is 12 

negligible at both the FSC and the SAB, despite the fact that the rate of conviction for zinā is very 13 

low. This anomaly raises the question: why are the number of reported judgments relating to zinā 14 

disproportionately higher than other offenses under the Hudood Ordinances? It is this question 15 

that I explore in this article. 16 

 17 

Based on my analysis of the judgments reported under the Hudood Ordinances, I argue that the 18 

higher rate of prosecutions for zinā cannot be attributed solely to procedural abuses or socio-19 

economic conditions. Rather, it was a direct result of the substance of the Zina Ordinance and the 20 

Qazf Ordinance, both of which included features that were open to exploitation, leading to an 21 

increase in the number of prosecutions. These features are the following: First, notwithstanding its 22 

name, the Zina Ordinance included a number of taʿzīr offenses that were initially included in the 23 
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Pakistan Penal Code, 1860. Under this Ordinance, if the standard of proof for ḥadd is not met, the 1 

accused might still be punished under taʿzīr. Second, this Ordinance equated consensual sex 2 

(zinā) and rape (zinā bi-l-jabr), with the result that whenever an incident of extra-marital sex was 3 

reported, one of the parties was sure to be prosecuted for either consensual sex or rape.10 Third, 4 

the Qazf Ordinance, which should have deterred the filing of false accusations of zinā, in fact 5 

encouraged their filing by providing the complainants with the defense of “good faith” and “public 6 

good”. This defense, which does not have any basis under classical Islamic law, is based on 7 

common law as codified under section 499 of the Pakistan Penal Code, 1860; it diluted the 8 

deterrent force of the Qazf Ordinance by providing the accused with a convenient means to avoid 9 

culpability. These features of the Zina Ordinance and the Qazf Ordinance not only increased zinā 10 

prosecutions, but also exposed the entire legal process to exploitation, making the law an effective 11 

tool for the patriarchal control of women.  12 

 13 

To develop this argument, I divide this article into three parts. In Part I, I situate the inquiry in the 14 

context of scholarship on the Zina Ordinance, arguing that scholars have attributed the 15 

disproportionate and discriminatory application of this Ordinance to causes that are external to 16 

the law, e.g., discriminatory social attitudes against women, patriarchal tendencies, systematic 17 

corruption, widespread illiteracy and poverty, and the abuse of executive power. As a result, the 18 

Zina Ordinance and its doctrinal development have escaped rigorous scrutiny, and its contents 19 

have been absolved of all blame for its adverse impact upon women. This focus provided 20 

supporters of the Zina Ordinance with a convenient excuse to pin the blame for its adverse 21 

consequences on external factors. Indeed, when the critics of the Zina Ordinance confront its 22 

proponents with its high and disproportionate application, the latter point to problems with 23 
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enforcement rather than the content of the Ordinance. In Part II, I focus on the internal structure 1 

of the Zina Ordinance and its application in courts. I argue that there were inherent problems 2 

with the content of the Zina Ordinance and the Qazf Ordinance, which, when coupled with 3 

external factors, resulted in a higher rate of prosecutions for zinā that adversely affected women. 4 

In Part III, I highlight the legal changes brought into the Zina Ordinance and the Qazf Ordinance 5 

under the Protection of Women (Criminal Laws Amendment) Act, 2006. As a result of these 6 

changes, the number of zinā prosecutions has decreased. 7 

 8 

I. The Application of the Zina Ordinance 9 

The disproportionate and discriminatory impact of the Zina Ordinance on women, particularly 10 

lower-class women, is well-documented. On this subject, scholarship falls into four categories: (i) 11 

scholars who focus solely on the social, political, and cultural context in which the law emerged 12 

and was enforced; (ii) scholars who rely exclusively on the empirical analysis of rates of 13 

prosecution and conviction, without paying much attention to the law and its doctrinal 14 

development; (iii) scholars who combine the first two approaches and analyze the law in the 15 

political, economic, and cultural contexts that enabled its abuse, particularly against 16 

impoverished women; and (iv) In addition, Pakistan’s religiously trained scholars defend the Zina 17 

Ordinance along with other Hudood Ordinances as divine injunctions. For them, the imposition of 18 

ḥudūd is a matter of faith. Because of their emphasis on faith, their justificatory discourse in favor 19 

of the Hudood Ordinances is distinct from the first three categories of scholarship. In the following 20 

sections, I engage with these four categories to argue that, with the exception of a few publications 21 

from the third category, the general discourse, both critical and appreciative, focuses primarily on 22 

factors external to the law in order to explain its impact, rather than on its internal structure and 23 
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content. This understanding has shifted the focus of scholarly analysis away from the law itself, 1 

absolving it of any blame for the consequences that have resulted from its application. 2 

 3 

i. Critical Discourse: Limitations of Theoretical and Contextual Analyses 4 

The first category of scholarship includes publications by Aarij S Wasti, Shahnaz Khan and Afshan 5 

Jafar, who focus primarily on the contexts in which the Zina Ordinance emerged and was 6 

enforced. Wasti explains the adverse consequences of the law with reference to widespread 7 

cultural practices, including discrimination against women, systemic corruption, and endemic 8 

illiteracy.11 Similarly, Jafar studies the impact of these laws on women in the cultural, historical and 9 

political context of Pakistan.12 She argues that the Islamization of laws was a political gimmick 10 

adopted by General Zia ul-Haq to legitimize and prolong his military regime.13 In her view, these 11 

legislative interventions were informed by a specific cultural construction of womanhood that 12 

regards women’s sexuality as passive yet destructive and views women as repositories of family 13 

honor and as the property of male family members. Jafar emphasizes that the Zina Ordinance 14 

reinforces these patriarchal constructs, resulting in rampant abuse of women within the family 15 

and the criminal justice system.14  16 

 17 

In her analysis, Shahnaz Khan includes not only the contingent politics of Zia’s regime, but also 18 

the imperatives of the nation-state and the exploitative logic of capitalism.15 She argues that a legal 19 

regime that regulates zinā in Pakistan ultimately serves capitalists and the patriarchal interests of 20 

family and nation. According to her, families used the Zina Ordinance to regulate the sexual 21 

behavior of young women within the household, and employers exploited this law to transform 22 

young females into docile workers. Understood this way, she contends, the disproportionate and 23 
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discriminatory effects of these laws are sustained not merely by regressive religious forces, as is 1 

often argued, but also by the needs of capitalism, patriarchy, and the nation-state. In Pakistan, she 2 

adds, the regulation of the sexual behavior of women by this law serves to deflect attention from 3 

larger structural issues such as inequality and corruption of the ruling elites, as indicated by the 4 

fact that women from rich and resourceful families are released from jail early. By contrast, lower-5 

class women are incarcerated without any hope for release or rehabilitation. Thus, Shahnaz Khan 6 

contends that the Pakistani legal regime regarding zinā serves the interests of patriarchal families, 7 

the nation-state, and capitalists – all at the expense of lower-class women.16 8 

 9 

None of these scholars questions the conceptual framework of the law, its doctrinal implications, 10 

or the standards that have been employed in its formulation. Indeed, despite exposing the factors 11 

at work behind the law, these scholars do not discuss those features of the Zina Ordinance that, in 12 

my view, enabled its discriminatory application in the first place. This gap is addressed in the 13 

second category i.e., scholars who focus on the case law under the Hudood Ordinances. In this 14 

regard, Charles Kennedy’s research is particularly significant, primarily because he was the first 15 

person to conduct an empirical analysis based on court decisions. Kennedy finds that 88% of cases 16 

heard on appeal by the FSC under these Ordinances relate to the offense of zinā.17 However, to 17 

explain this disproportionate statistic, Kennedy, like the scholars in the first category, turns to 18 

social attitudes, without paying much attention to the content of the law. He argues that the Zina 19 

Ordinance serves as a tool for parents, guardians, and husbands to exercise control over their 20 

children, especially recalcitrant daughters and wives, by levelling false accusations of zinā. He 21 

concludes that this disproportionate impact is not the fault of either the law or the courts but is 22 

rather “reflective of the in-egalitarian structure of Pakistani society.”18 Kennedy bases his 23 
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conclusions exclusively on the results of statistical analysis. He does not analyze either conceptual 1 

flaws in the law or their relationship to the complicated political and cultural context in which it 2 

emerged. This methodology leads him to conclude that the courts did not apply the Zina 3 

Ordinance in a manner that discriminated against women.19  4 

 5 

The third category of scholarship contradicts Kennedy’s findings. Based on fieldwork, Asma 6 

Jehangir and Hina Jillani have analyzed the gendered formulation of the law and highlight its 7 

adverse impact on the status of women.20  They argue that the Zina Ordinance is poorly drafted 8 

and discriminates against women who face prosecution for consensual sex when they report 9 

rape.21 They point out that by rejecting the testimony of women in ḥadd cases, the Hudood 10 

Ordinances jeopardize women’s rights and adversely affect their status.22 Jehangir and Jillani are 11 

able to provide this comprehensive view only by moving away from the narrow statistical focus 12 

adopted by Kennedy and by situating their analysis of legal doctrine in its socio-economic, 13 

cultural, and political contexts. Their analysis later formed the basis of legal reforms in the law, 14 

culminating in the Protection of Women Act, 2006, which limits the Zina Ordinance to the offense 15 

of zinā liable to ḥadd. 16 

 17 

The scholarship in the first two categories focuses on the context of the law more than the law 18 

itself.23 While it is important to understand the socio-political context that facilitates the 19 

exploitation of law, scholars must also document aspects of the law that enable its exploitation. 20 

The scholarly focus on context alone provides defenders of the law with an excuse to attribute its 21 

disproportionate and discriminatory application to external factors, such as corruption, 22 

incompetence, and the unwillingness of authorities to properly apply the law. In other words, the 23 
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absence of a sustained critique of the content of the law provides its defenders with space to argue 1 

in its favor. It complements their argument that a solution to its adverse consequences is not to be 2 

found in reform or repeal of the law, but rather in its more forceful application. In the following 3 

sections, I engage with this latter argument in order to: (i) document how the defenders of the 4 

Zina Ordinance and the Qazf Ordinance perceive them and justify their existence; (ii) compare 5 

the arguments of the defenders of these Ordinances with the aforementioned critical discourse; 6 

and (iii) conduct an analysis of pertinent cases to identify factors internal to the law that enabled 7 

its disproportionate and discriminatory application.  8 

 9 

ii. Faith-Based Discourse: Absolving the Law of All Blame  10 

The faith-based discourse has two – albeit interdependent – characteristics: (i) Its proponents 11 

consider the Zina Ordinance to be the embodiment of unalterable, divinely ordained rules, 12 

thereby foreclosing any possibility of critique or reform; and (ii) since the ḥudūd law is divinely 13 

ordained, the social consequences of its enforcement, adverse or favorable, are of no significance. 14 

According to these scholars, the Zina Ordinance must be enforced regardless of its implications on 15 

power relationships in society. 16 

 17 

One of the most vocal proponents of the Hudood Ordinances in Pakistan is Mufti Muhammad 18 

Taqi Usmani, who participated in the implementation of Islamic law in Pakistan in several 19 

capacities: as an activist, as a member of the Council of Islamic Ideology and, later, as a judge of 20 

the FSC and the SAB.24 For Usmani, the promulgation of the Zina Ordinance is a matter of faith, 21 

and its substance is an embodiment of divine injunctions. In fact, when the critics of the Zina 22 

Ordinance confronted him by informing him about its adverse consequences, he vehemently 23 
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opposed its rectification through the Protection of Women Act, 2006 on the grounds that the 1 

application of the Hudood Ordinances will bring “invisible yet not totally imperceptible benefits, 2 

though the chain of cause and effect remains beyond human discernment”.25 He further argued 3 

that not accepting a woman’s testimony in ḥadd cases and regarding her testimony as half that of 4 

a man is “essentially a matter of faith”.26 He defended the Zina Ordinance by asserting that it 5 

prevents vigilantism and should therefore not be scrapped: 6 

  7 

While no one can condone killing in the name of honor, the current situation in 8 

our society is that when a man finds his wife, sister or daughter in a 9 

“compromising relationship” with someone, he himself kills her along with the 10 

paramour. At times, the methods employed for the murder of the wrongdoers are 11 

even more drastic and severe than stoning to death. So the punishment of stoning 12 

to death is a pragmatic realization of the actual situation and a measure to rectify 13 

it, along with providing a better system for the elimination of crimes.27 14 

 15 

Numerous religious scholars in Pakistan have adopted a similar position. They attribute the unjust 16 

consequences of the Zina Ordinance to procedural abuses and insincere implementation of the 17 

Hudood Ordinances, without considering that the formulation of these laws may be problematic. 18 

They argue that the cure for the problems arising out of the implementation of the Zina 19 

Ordinance is an even more rigorous implementation of the Hudood Ordinances, rather than their 20 

repeal or reform.28 For instance, Maulana Zahid-al-Rashidi defends the Hudood Ordinances on the 21 

grounds that the current judicial system, with its complex procedural laws, is the main cause of 22 

miscarriages of justice in Pakistan.29  23 
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 1 

It appears the religious scholars who defend the Hudood Ordinances are motivated primarily by 2 

their faith in the divine nature of these laws. They continue to defend these laws even when their 3 

application leads to manifestly unjust consequences.30 The exclusive reliance on faith restricts the 4 

understanding of ḥudūd laws and hides their inherent limitations. Proponents of these laws fail to 5 

see their imperfections. Even if they do see them, they find the solution in more forceful 6 

application of these laws. In an interesting parallel to the critical discourse on the Zina Ordinance, 7 

the disproportionate and discriminatory application of this law is blamed on context, e.g., 8 

cumbersome procedures, procedural abuse, and misapplication of the law. Supporters of the 9 

Hudood Ordinances never critically examine the contents of the Zina Ordinance. In Part II, I 10 

explain the disproportionate application of the Zina Ordinance by analyzing its history, contents, 11 

and application in courts.  12 

 13 

II. Reasons for the Disproportionate Application of the Zina Ordinance  14 

To understand the application of the Hudood Ordinances in Pakistan, it will be helpful to review 15 

the legal regime under the Zina Ordinance and contrast it with the previous legal regime 16 

governing similar offenses. This Ordinance purported to introduce Islamic criminal law relating to 17 

sexual offenses into the criminal justice system of Pakistan. Prior to the promulgation of this 18 

Ordinance, the Pakistan Penal Code, 1860 dealt with adultery and rape, including marital rape. For 19 

these offenses, the standard of proof was “beyond a reasonable doubt”. Under this regime, the 20 

punishment for rape was life imprisonment or a maximum of ten years imprisonment and a fine; 21 

and for marital rape, a maximum of two years’ imprisonment. Adultery was punishable by a 22 

maximum imprisonment of five years. Only a man could be convicted of adultery. A woman could 23 
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never be convicted of adultery.31  1 

 2 

The Zina Ordinance introduced a number of important changes in this legal regime. First, it 3 

created a new offense of fornication and criminalized adultery. As mentioned, under the pre-1979 4 

law, a wife could not be prosecuted for adultery. That changed when the Zina Ordinance 5 

introduced the punishment of stoning (rajm) for a married person (muḥṣan).32 This change 6 

exposed women to prosecution under the Zina Ordinance because zinā is difficult to hide when a 7 

woman becomes pregnant.33  8 

 9 

Second, the Zina Ordinance created two new offenses relating to consensual extra-marital sexual 10 

intercourse: zinā liable to ḥadd and zinā liable to taʿzīr. The Zina Ordinance defined zinā as “A 11 

man and a woman are said to commit ‘zina’ if they willfully have sexual intercourse without being 12 

validly married to each other.”34 Zinā was punishable with the ḥadd penalty (stoning to death for a 13 

muḥṣan and 100 lashes for non-muḥṣan), based on either a confession before the trial court or the 14 

eyewitness testimony to the act of four adult Muslim males who satisfy the Islamic test of probity 15 

(tazkīyat al-shuhūd). Zinā was punishable with taʿzīr (imprisonment up to ten years) if the 16 

available evidence did not reach the high standard of proof for ḥadd but the offense was 17 

established beyond reasonable doubt.35 The evidentiary requirements for establishing rape (zinā 18 

bi-l-jabr) were similar to those for zinā. Rape could be punishable either with ḥadd or taʿzīr, 19 

depending upon the evidence. The punishment for rape liable to ḥadd was the same as for zinā 20 

liable to ḥadd (stoning to death or 100 lashes). The taʿzīr punishment for zinā bi-l-jabr was 21 

imprisonment for a minimum of four and a maximum of twenty-four years. If the crime was 22 

committed by two or more persons (gang rape), the mandatory punishment was death.  23 
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 1 

Third, in addition to the offense of rape, the Zina Ordinance also categorized fornication and 2 

adultery as cognizable, non-bailable, and non-compoundable offenses. Under the pre-1979 law, as 3 

stipulated in the Pakistan Penal Code, 1860, only the husband of a married woman may file a 4 

complaint of adultery against his wife’s paramour.36 From a procedural perspective, by making 5 

fornication and adultery cognizable and non-bailable offenses, the new law gave the police the 6 

power to arrest and detain accused persons on the cognizance of the police themselves or upon 7 

the complaint of any person. The complainant or the aggrieved party could not drop the charge, 8 

because zinā is non-compoundable (a category of offense that the parties cannot settle on their 9 

own through compromise or waiver). Thus, even if the accused were ultimately acquitted, s/he 10 

languished in Pakistan’s overcrowded jails before and during the trial, which was often marked by 11 

prolonged delays.37  12 

 13 

As is evident, several features of the Zina Ordinance exposed women to increased prosecutions. It 14 

created numerous taʿzīr offenses, removed protections afforded to women under the previous 15 

legal regime, gave police greater discretion to regulate moral behavior, and blurred the definitions 16 

of several offenses that were later interpreted in a discriminatory manner against women. In 17 

addition, the likelihood of zinā prosecutions against women also increased due to the 18 

ineffectiveness of the Qazf Ordinance, which is designed to protect people from abuses of the Zina 19 

Ordinance. The Qazf Ordinance criminalizes false accusations of zinā in order to deter them. At 20 

the same time, however, the Qazf Ordinance exempts a person from criminal prosecution if s/he 21 

makes such an accusation while acting in “good faith” and for the “public good”. This defense, 22 
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which is frequently utilized, dilutes the deterrent force of the Qazf Ordinance, making zinā the 1 

most prosecuted offense under the new legal regime.   2 

 3 

I will now discuss three legal features of the Zina Ordinance and the Qazf Ordinance in order to 4 

illustrate how they increased the likelihood of zinā prosecutions: (i) the introduction of numerous 5 

taʿzīr offenses in the Zina Ordinance; (ii) the vague distinction between rape and consensual sex 6 

in the Zina Ordinance; and (iii) the ineffectiveness of the Qazf Ordinance.  7 

 8 

i. Taʿzīr Offenses under the Zina Ordinance 9 

The Zina Ordinance specifies only one ḥadd offense for zinā.38 Virtually all other sexual offenses in 10 

the Zina Ordinance are taʿzīr offenses that are directly replicated from the Pakistan Penal Code, 11 

1860. Therefore, zinā liable to ḥadd is reported only in a few judgments.39 In fact, no one has ever 12 

been convicted for zinā liable to ḥadd. Only once did the SAB come close to convicting a person 13 

and applying the ḥadd punishment.40 In all other cases, the prosecutions were related to taʿzīr 14 

offenses. Therefore, if the Zina Ordinance had been limited to the ḥadd offense for zinā, the 15 

number of prosecutions and convictions for zinā would have been negligible.  16 

 17 

ii. Vague Distinction between Rape and Consensual Sex 18 

Similarly, the vague distinction between rape (zinā bi-l-jabr) and consensual extra-marital sex 19 

(zinā) under the Zina Ordinance made it possible to treat rape as consensual sex. This means that 20 

if a woman files a rape complaint, she may be prosecuted for consensual sex if she is unable to 21 

prove rape with either the testimony of four male Muslim eyewitnesses or circumstantial evidence 22 

beyond a reasonable doubt. The lower judiciary did not follow the judicial precedents of the 23 
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FSC and SAB, which established the principles that a woman can never be guilty of 1 

consensual sex if she complains of rape at any stage, no matter how belatedly; and that mere 2 

pregnancy is not sufficient to convict a woman for consensual sex, especially if she claims 3 

that the pregnancy was a result of rape.41  4 

 5 

Table 1 compares the definition of rape under the Pakistan Penal Code, 1860, before its 6 

amendment in 1979, and the definition of ‘zinā bi-l-jabr’ under the Zina Ordinance. The differences 7 

in the definitions are underlined. 8 

Table 1 9 

Rape under s. 376 of the Pakistan Penal Code, 

1860 (pre-1979) 

Zinā bi-l-jabr under s. 6 of the Zina Ordinance 

 

A man is said to commit “rape” who, except in 

the cases hereinafter excepted, has sexual 

intercourse with a woman under circumstances 

falling under any of the following descriptions:  

First. Against her will.  

Secondly. Without her consent.  

Thirdly. With her consent, when her consent 

has been obtained by putting her in fear of 

death, or of hurt.  

Fourthly. With her consent when the man 

knows that he is not her husband, and that her 

A person is said to commit zinā bil-jabr if he or 

she has sexual intercourse with a woman or 

man, as the case may be, to whom he or she is 

not validly married, in any of the following 

circumstances, namely: 

(a) against the will of the victim; 

 

(b) without the consent of the victim; 

 

(c) with the consent of the victim, when the 

consent has been obtained by putting the 
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consent is given because she believes that he is 

another man to whom she is or believes herself 

to be lawfully married.  

Fifthly. With or without her consent, when she 

is under [fourteen] years of age.  

Explanation. Penetration is sufficient to 

constitute the sexual intercourse necessary to 

the offense of rape.  

Exception. Sexual intercourse by a man with his 

own wife, the wife not being under [thirteen] 

years of age, is not rape.  

victim in fear of death or of hurt; or 

 

(d) with the consent of the victim, when the 

offender knows that the offender is not 

validly married to the victim and that the 

consent is given because the victim 

believes that the offender is another 

person to whom the victim is or believes 

herself or himself to be validly married. 

Explanation: Penetration is sufficient to 

constitute the sexual intercourse necessary to 

the offense of zinā-bil-jabr. 

 

 1 

The definitions of rape under the Pakistan Penal Code, 1860 and ‘zinā bi-l-jabr’ under the Zina 2 

Ordinance were similar, with three important exceptions. First, under the Zina Ordinance, a 3 

woman might be liable for rape, which was not the case under the Pakistan Penal Code, 1860. 4 

Second, marital rape of a female under the age of thirteen ceased to be an offense under the Zina 5 

Ordinance. Third, the definition of rape (zinā bi-l-jabr) under the Zina Ordinance removed the 6 

fifth exception in the definition of rape under the Pakistan Penal Code, 1860. This exception 7 

provided that the consent of a female under the age of fourteen was legally invalid, as in common 8 

law ‘statutory rape’. The rationale behind this rule was to protect underage girls from sexual 9 

exploitation. The Zina Ordinance, however, removed this exception.  10 
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 1 

With these three changes, the Zina Ordinance blurred the distinction between consensual sex and 2 

rape. Under the Zina Ordinance, rape was included within the definition of zinā. This meant that 3 

whenever someone filed a report about extra-marital sex (zinā), either one or both of the parties 4 

would be prosecuted for either consensual sex or rape. If the standard of proof for zinā liable to 5 

ḥadd was not satisfied, the accused might be prosecuted for zinā liable to taʿzīr based on 6 

circumstantial evidence.  7 

 8 

As a result, it was easy to convert a case that was initially filed as rape to a case about consensual 9 

sex (zinā liable to taʿzīr). The possibility that the complainant in a rape case might have engaged 10 

in consensual sexual relations with the accused led the courts to convert rape cases to consensual 11 

sex cases to give the benefit of doubt to the accused.42 The application of the benefit of doubt on 12 

the basis of consent entailed a contradiction. A man accused of rape was not exempted from 13 

punishment for consensual sex, though such punishment was relatively lower than the one for 14 

rape; yet a woman whom the court treated as a consenting party, but acquitted, faced immense 15 

social stigma. This contradiction may be observed in the case of Mst. Fateh Khatoon, an eighteen-16 

year-old deaf-mute girl who allegedly was raped by her neighbor. During the trial, the court 17 

declared that Fateh was not a competent witness because her hand gestures could not be 18 

understood by the judge. Although the trial court convicted the accused of rape, the FSC 19 

converted the sentence to consensual sex conviction because it could not exclude the possibility 20 

that Fateh consented to sex.43 21 

 22 



 

 18 

Similarly, Mst. Mulko, an eleven-year-old girl, was gagged and dragged to a maize field before 1 

being raped.44 While the trial court convicted the accused of rape, the FSC concluded that Mst. 2 

Mulko might have consented to sexual intercourse and it therefore reduced the sentence by 3 

classifying the offense as consensual sex (zinā liable to taʿzīr). In another case, Perveen, who was 4 

fifteen-year-old, and her two young friends, one of them only nine-year-old, were accosted by two 5 

men.45 The nine-year-old was slapped and threatened while the two other girls were dragged away 6 

and raped. The trial court convicted the accused of rape but the FSC held that Perveen had 7 

consented and converted the conviction for rape into a conviction for consensual sex. Although 8 

the SAB observed that there was no “cogent reason” for this change in the conviction, it 9 

nevertheless upheld the conviction for consensual sex since Perveen had not filed an appeal.46  10 

 11 

The courts also considered factors such as the “virtue” of the complainant when changing a rape 12 

conviction into a conviction for consensual sex. In rape cases, the accused had the right to show 13 

that the claimant was immoral. This principle was codified in subsection 4 of section 155 of the 14 

Evidence Act 1872, which reads, “When a man is prosecuted for rape or an attempt to ravish, it 15 

may be shown that the prosecutrix was of generally immoral character.” In 1984, the government 16 

promulgated the Qanun-e-Shahadat Order to Islamize the law of evidence.47 Article 151(4) of the 17 

Qanun-e-Shahadat Order 1984 is identical to subsection (4) of section 155 of the Evidence Act 1872. 18 

Like sex offenses in the Pakistan Penal Code, 1860 that were replicated in the Zina Ordinance, this 19 

provision was also based on the colonial law of evidence. The courts relied on this legal provision 20 

to discredit the testimony of female complainants whom the courts found to be “women of easy 21 

virtue”.48 It was only in 2009 that the FSC ruled that this sub-article was discriminatory because it 22 



 

 19 

violated the concept of “gender equality” as enshrined in the Qur’an by impeaching only the 1 

character of women.49 The legislature omitted this sub-article in 2016.50 2 

 3 

Until 2016, the courts held that a complainant’s “bad character” or “lack of virtue” is sufficient to 4 

give the accused the benefit of doubt by changing a rape conviction into a conviction for 5 

consensual sex but not sufficient for an acquittal. Paradoxically, the courts classified the 6 

complainant as a consenting party but did not charge her with consensual sex. In Muhammad 7 

Sabir v Abdul Qayyum,51 Majida, the complainant, alleged that a bus driver frequently made sexual 8 

overtures towards her. One night the accused and two men picked her up, drove her to several 9 

sites and raped her. The trial court examined the medical evidence, which showed that the 10 

complainant had been sexually active. Based on this evidence, the court observed that Majida 11 

“was a person of easy virtue and convenient conscience” and gave the benefit of doubt to the 12 

accused by ruling that it was a case of consensual sex rather than rape. Subsequently, the SAB 13 

acquitted the accused for lack of evidence. In rape cases, the courts referred to a complainant’s 14 

“easy virtue” to reduce the higher punishment for rape into the lesser punishment for consensual 15 

sex.52 16 

 17 

The absence of a distinction between rape and consensual sex led to contradictory judgments in 18 

cases in which a woman became pregnant. The failure to distinguish rape from consensual sex 19 

also meant that many pregnant women who were unable to prove rape were convicted by lower 20 

courts for consensual sex (their pregnancy was treated as proof of zinā). Even when the appellate 21 

courts later remonstrated with the trial court’s conduct and announced acquittal in cases in which 22 

pregnancy was relied upon to prove zinā, the victim had to spend many years in jail waiting for 23 



 

 20 

the appeal to be heard.53 In Mst. Gul Hamida v The State,54 Gul claimed that she was raped by the 1 

defendants, who frequently visited her house. Fearful and ashamed, she did not inform her family, 2 

friends or the police. To her dismay, she became pregnant. Eight months after the rape had taken 3 

place, her father lodged a complaint with the police. The trial court treated the delay in reporting 4 

the matter to the police and Gul’s pregnancy as evidence that she had engaged in consensual sex. 5 

The court acquitted the defendants on the grounds that Gul was guilty and that her testimony was 6 

unreliable. On appeal, while setting aside Gul’s conviction, the FSC characterized the trial judge’s 7 

presumption that the pregnancy of an unmarried girl is conclusive proof of consensual sex as 8 

“highly unjust and cruel” and described the acquittal of two defendants as “paradoxical”.55  9 

 10 

iii. Diluted Legal Deterrence in the Qazf Ordinance 11 

The frequency of zinā prosecutions is also related to the absence of any effective deterrence 12 

against a false accusation. Under Islamic law, punishment for qadhf or false accusation of zinā 13 

serves as a deterrent against the filing of unsubstantiated zinā charges. The Qazf Ordinance 14 

specifies a punishment of eighty lashes for false accusation of zinā. This deterrent, however, is 15 

ineffective because the Qazf Ordinance provides the defense of “good faith” and “public good” 16 

against qazf. This “novel” rule is not based on classical Islamic law (fiqh).56 This shows that the 17 

designers of the Zina Ordinance did not want to discourage the filing of the zinā charges.57 18 

 19 

To weaken the force of the deterrent against filing zinā charges, the Qazf Ordinance declares qazf 20 

to be a non-cognizable and bailable offense, unlike zinā, which is cognizable and non-bailable.58 21 

Furthermore, acquittal in a zinā case does not automatically lead to a prosecution for qazf. Rather, 22 

a qazf charge must be filed by the victim, or in the event of his/her death, by descendants of the 23 



 

 21 

victim.59 This means that a new trial must be conducted to disprove the charges of zinā. The 1 

complainant must prove that zinā charges were filed with a bad intention to harm the victim’s 2 

reputation.60 3 

 4 

The deterrent is even weaker in instances in which a husband files a false charge of zinā against 5 

his wife. In one case, the husband, Mr. Maqbool, accused his wife, Ms. Bushra, of committing 6 

zinā.61 The trial court convicted her despite the fact that Mr. Maqbool did not produce four 7 

Muslim, adult male eyewitnesses or any other evidence. On appeal, the FSC acquitted her. Mr. 8 

Maqbool appealed against the acquittal. The SAB stated that the FSC should have informed Ms. 9 

Bushra about the option of mutual imprecation (liʿān) instead of prosecuting her for zinā. Under 10 

section 14 of the Qazf Ordinance, through the process of mutual imprecation, each spouse swears 11 

on an oath that they are telling the truth and the other party is lying. The procedure ends in 12 

dissolution of marriage.62 The process of mutual imprecation may be initiated only by the wife, 13 

whose only alternative is to go on trial for zinā, which is a non-bailable offense. In this manner, the 14 

Qazf Ordinance ensures that a husband who falsely accuses his wife of zinā would, at worst, have 15 

his marriage dissolved, because the wife is likely to choose the option of mutual imprecation 16 

rather than undergoing a full trial for zinā.  17 

 18 

For these reasons, only a few qazf cases were filed despite the high acquittal rate in zinā cases. 19 

When qazf offenses were prosecuted, the conviction rate was extremely low (12%).63 Thus, the 20 

Qazf Ordinance did not provide an effective deterrent against false accusations of zinā.  21 

 22 

III. The Protection of Women Act, 2006 and its Impact on zinā cases 23 



 

 22 

Despite its imperfections, the Zina Ordinance remained unchanged for a quarter of a century. 1 

Most religious scholars, Islamist political parties, and conservative sections of Pakistani society 2 

supported the Zina Ordinance along with other Hudood Ordinances. By contrast, human rights 3 

activists demanded the repeal or reform of these Ordinances, arguing that they adversely affect 4 

the rights of women, children, and non-Muslim minorities. After much public debate and 5 

lobbying by human rights activists, the Parliament introduced a number of reforms in the Zina 6 

Ordinance and the Qazf Ordinance under the Protection of Women Act, 2006. This Act limits the 7 

scope of the Zina Ordinance to zinā liable to ḥadd and establishes procedural safeguards for its 8 

prosecution before the court, which must ensure that the testimony of four Muslim, adult male 9 

eyewitnesses is available before starting a trial. The Act also prohibits the conversion of a 10 

complaint of rape or fornication into the offense of zinā liable to ḥadd. More importantly, the Act 11 

declares that the police do not have the power to arrest a person who has been accused of 12 

committing zinā, and makes zinā a bailable offense. Similarly, the Act limits the Qazf Ordinance to 13 

qazf liable to ḥadd and removes the offence of qazf liable to taʿzīr.64 After the promulgation of the 14 

Act, the number of zinā cases and false accusations of extra-marital sex against women declined 15 

significantly.65 The positive impact of limiting the Zina Ordinance and the Qazf Ordinance to ḥadd 16 

offenses is reflected in the following observation of the FSC in a judgment published in 2013: 17 

 18 

Since after promulgation of Women Protection Act 2006, Qazf liable to Ta‘azir is no more 19 

existing on the statute … , the only punishment that could be awarded is Hadd 20 

punishment. In absence of the required proof, however, … there is a strong circumstance 21 

to extend benefit of doubt to the respondents. It will be appreciated to note that one of the 22 

basic guiding principles of Islamic law, as emphasized upon by the Holy Prophet (S.A.W) 23 



 

 23 

is that an accused, in case of Hadd punishment is granted benefit of doubt as far as 1 

possible. ... The obvious reason is that infliction of Hadd punishment is very severe 2 

punishment and, therefore, it is necessary that it must be established beyond any 3 

reasonable doubt either by confession of the accused before a Court of competent 4 

jurisdiction or other reliable and credible witnesses through testimony that the offense 5 

was actually committed.66 6 

 7 

While providing much-needed relief to vulnerable women, the Act inadvertently deprives the FSC 8 

of its largest source of appeal cases – sex offenses under the Zina Ordinance. Unsurprisingly, when 9 

the FSC examined the provisions of the Act, it held that not only zinā offenses but also offenses 10 

related to narcotics, terrorism, homicide and injuries (qiṣāṣ and dīyah), and human trafficking fall 11 

within its jurisdiction. In this way, the FSC judges tried to expand their jurisdiction beyond the 12 

constitutional mandate.67 The FSC, however, found most of the sections of the Act to be in 13 

conformity with the injunctions of Islam.68 It is highly unlikely that the Zina Ordinance will be 14 

revived in its original form when the SAB decides the appeal that has been pending against the 15 

FSC judgment for the past decade.69  16 

 17 

Conclusion 18 

A lot of scholarly ink has been spilt on discussing the application of the Hudood Ordinances in 19 

Pakistan. Most of this scholarship focuses on the abuse of the Hudood Ordinances in Pakistan’s 20 

legal system. The popular discourse implies that in the absence of external factors, the application 21 

of the Hudood Ordinances would not have resulted in adverse consequences for women, 22 

including underage girls. In this article, I have attempted to outline the shortcomings of this 23 
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understanding by arguing that the very contents of the Hudood Ordinances created, cemented, 1 

and consolidated discriminatory social attitudes against women.  2 

 3 

Based on the analysis of approximately one thousand judgments of the FSC and SAB under the 4 

Hudood Ordinances, I found that the ḥadd punishment was not imposed in a single case under 5 

the Zina Ordinance. Paradoxically, the number of reported cases under this Ordinance is the 6 

highest of all the Hudood Ordinances. This means that if the lawmakers had not included taʿzīr 7 

offenses in the Zina Ordinance, there would have been minimal prosecution for zinā liable to 8 

ḥadd. Despite the claims that the Hudood Ordinances are “authentically Islamic” and “sharīʿa-9 

based”,70 they specify several taʿzīr offenses that previously were included in the Pakistan Penal 10 

Code, 1860, with the objective of ensuring maximum prosecution under the “Islamized” criminal 11 

laws.  12 
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