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Abstract

On 14 February 2024, the High Court upheld the decision of the Bristol County Courtin
University of Bristol v Dr Robert Abrahart. Ms Abrahart, a physics undergraduate, took her
own life in April 2018, the morning before she was meant to deliver an oral presentation.
The claim brought by Ms Abrahart’s father was that in failing to remove or adjust the
requirement for oral assessments, the University had discriminated against her on the
basis of her disability. The High Court upheld the discrimination claims under the Equality
Act 2010 while dismissing the claim in negligence on the basis that the University did not
owe Ms Abrahart a common law duty of care. This note discusses the contrasting moves
made by the High Court in, on the one hand, lowering the bar for finding a breach of the
anticipatory reasonable adjustment duty, and on the other hand, raising the bar for finding
an assessment method to be a ‘competence standard’ set by universities. Although arising
in relation to the very specific facts of this case, the implications of the ruling in Abrahart
are far reaching.
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Introduction

Following the death by suicide of Natasha Abrahart, an undergraduate student studying
physics at the University of Bristol (‘the University’), her father brought a claim in
negligence and under the Equality Act 2010 against the University.' Ms Abrahart suffered
from social anxiety which impaired her ability to participate in oral assessments. She died
before she was due to give a presentation at a laboratory conference, which formed part of
her course requirements.

The claim against the University was brought both at common law and on the basis of
direct disability discrimination (s.15), indirect discrimination (s.19) and a failure to make
reasonable adjustments (s.20) under the Equality Act 2010. At first instance, Dr Abrahart
succeeded on all three Equality Act 2010 grounds but negligence was not made out
because no duty of care was established.”

The University appealed the ruling under the Equality Act 2010, while the claimant
cross-appealed the dismissal of the negligence case.” The Equality and Human Rights
Commission (EHRC) intervened by way of written submissions to the High Court.

Linden J in the High Court upheld the County Court’s findings in the claimant’s favour
but declined to rule on the cross-appeal.

This note examines the most pertinent aspects of the High Court’s judgment, and its
implications. It argues that even though no common law duty of care was established in
the case, the findings under the Equality Act 2010 have sweeping implications. This is
especially so in the case of the anticipatory reasonable adjustment duty under the Equality
Act 2010 which the High Court seems to have read to apply, not to specific disabilities or
groups of disabled persons, but to an individual student who did not have a reported
disability.

The approach taken by the High Court implies that once a university’s actual or
constructive knowledge reaches a certain threshold, the University comes under a duty to
reasonably adjust the assessment in order to avoid a charge of disability discrimination.
This duty arises notwithstanding (a) the lack of formal diagnosis or reporting of disability
on the part of the student, and (b) the student’s own rejection of adjusting measures
proposed by the university. Although arising out of the very specific and tragic facts of this
case, the implications of the ruling in Abrahart are far reaching.

The next section summarises the facts. The two sections following it delve into the
judgment — first under the Equality Act, then under negligence. Finally, the note provides
an analysis of the judgment’s implications under both heads, and a conclusion.

Facts

The extent of the University’s actual or constructive knowledge of Ms Abrahart’s mental
health was the main factual issue. The findings at first instance were not favourable to the
University. On appeal, the University failed to discharge the high burden® for overturning
factual findings.

To summarise the findings, during Ms Abrahart’s first year there was no suggestion that
she might develop a disability. In her second year, she had problems in her personal life
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which involved a fellow student and she had self-harmed. It was after this that she began
the module — Practical Physics 203 — which included the oral assessments: five individual
interviews of up to 25 min and a 12-15 min group presentation.

The court found that the University’s actual or constructive knowledge grew over the
months that followed (between October 2017 and April 2018) before Ms Abrahart died.

On 24 October 2017, after Ms Abrahart unexpectedly left an assessed interview at
which she did not speak, she was encouraged by the assessor and the Student Ad-
ministration Manager to discuss any difficulties she might be facing. Following an email
from Ms Abrahart’s personal tutor, the Student Administration Manager contacted Ms
Abrahart again and commenced a Student Welfare Service process.

Upon being invited to reschedule, Ms Abrahart resat the assessed interview on
31 October 2017. She “did not do well’ and was given ‘some links to counselling.”> She
was also offered an initial assessment with the University’s counselling service, but turned
it down. HHJ Ralton in the County Court found that, from about this time, the Student
Administration Manager knew that Ms Abrahart ‘was suffering some injury to her mental
health connected to the interviews.®

A second assessed interview was due to take place on 28 November 2017. Ms Abrahart
did not attend, and scored zero. The assessor informed the Student Administration
Manager and the senior lecturers.” HHJ Ralton found that Ms Abrahart’s behaviour, at this
point, ‘was objectively bizarre given she was otherwise a diligent student and... would
have informed anyone... that there was something seriously amiss with her.”®

The Student Administration Manager made an appointment for Ms Abrahart to meet
with the Senior Tutor for the School of Physics. On 5 December 2017, the Senior Tutor
asked Ms Abrahart to see her GP and/or Student Counselling Services so that a diagnosis
could be made, with an academic disability support plan to formalise support for her. HHJ
Ralton found that, around this point in time, the Senior Tutor knew that Ms Abrahart was
suffering some injury to her mental health connected to the assessed interviews.” The
Senior Tutor asked Ms Abrahart to make sure that she attended the rest of the experiments
that term ‘even if we don’t do interviews’.'” He expressed willingness to make ar-
rangements for the future upon receipt of a diagnosis or disability support plan. He asked
Ms Abrahart about her wellbeing and she said that she was ‘OK’."" Later that day, he met
with the senior lecturer in charge of the module. They gave evidence that they did not
know, at that time, what the issue was or what adjustments might be required.

Ms Abrahart did not attend a third laboratory interview on 30 January 2018 and was
once more given a mark of nil. The physics tutors believed she genuinely had social
anxiety and, on 13 February 2018, they contacted the university’s disability services with
her permission. On appeal, it was held that by 13 February 2018 the University knew or
should have known of Ms Abrahart’s disability.'?

Shortly afterwards, on 16 February, Ms Abrahart consented to her housemate dis-
closing information about her self-harming to the Student Administration Manager. On
20 February, she consented to her housemate disclosing her attempted suicide the
previous day. Her housemate accompanied her to Students’ Health Services. Ms Abrahart
began receiving NHS treatment at this time, but the NHS did not share relevant infor-
mation with the University, including subsequent suicide attempts. The Administration



10 International Journal of Discrimination and the Law 24(1-2)

Manager told Student Wellbeing Services on 21 February that Ms Abrahart had been
working in the laboratory and was “off my danger list and back to my worry list.”'?

Ms Abrahart did not attend the fourth laboratory interview on 27 February, and
scored zero.

On 6 March 2018, Ms Abrahart spoke with the Administration Manager who sug-
gested alternative strategies to oral assessment, which she reiterated in two further emails.
There was a further suggestion of using the ‘extenuating circumstances’ procedure, which
could be applied to low marks by the Board of Examiners.

Ms Abrahart attended the fifth laboratory interview on 26 April, scoring 8/20 (the same
score as on 24 October 2017, when she did not speak at all). The following day, the
Student Administration Manager told Ms Abrahart that she need not speak at the lab-
oratory conference provided her overall contribution was clear, but Ms Abrahart opted to
participate in the conference.'*

The conference was scheduled for 30 April 2018. In advance, the Student Admin-
istration Manager asked the assessors to ‘please take [extenuating circumstances] into
consideration when marking her group if that is permissible’.'” They responded saying
that they would be “duly sensitive’.'® However, although the Administration Manager
offered to Ms Abrahart that she need not speak at the laboratory conference, no changes
were made to the form of assessment or the marking criteria. The Inquest was told that this
was because: ‘there had been no request to do so either by Ms Abrahart or under a
Disability Support Summary.”'”

Ms Abrahart did not attend the laboratory conference on 30 April 2018 and, very sadly,
died by suicide that day.

Judgment on the Equality Act

The central issue under the Equality Act 2010 was in relation to s.20 which includes a
duty: ‘where a provision, criterion or practice of A’s puts a disabled person at a substantial
disadvantage in relation to a relevant matter in comparison with persons who are not
disabled, to take such steps as it is reasonable to have to take to avoid the disadvantage.’
The question was whether the University had a duty to adjust the oral assessment re-
quirement of the Practical Physics 203 module owing to Ms Abrahart’s social anxiety. To
answer this question, according to s.20, the Court had to consider: (i) whether there was a
provision, criterion or practice (PCP); (ii) that put a disabled person at a substantial
disadvantage in relation to a relevant matter in comparison with persons who are not
disabled, and (iii) whether there were reasonable steps to be taken to avoid the disad-
vantage. The bulk of the High Court’s analysis was devoted to this three-step
determination.

In relation to the first step, the University’s contention was that the oral assessment
requirement did not constitute a ‘PCP’ but instead constituted a ‘competence standard’
under schedule 13 of the Equality Act 2010. The High Court rejected this submission. It
found that the oral examinations, contrary to the University’s contention that they
measured a student’s ability to convey ideas, were actually a way of testing knowledge
and comprehension. According to the High Court, the oral assessments were in fact a
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method of assessment and not a competence standard. Further, the fact that the University
had at one point suggested to Ms Abrahart that she need not speak at the laboratory
conference, provided she contributed to the presentation in other ways, was considered
fatal to the University’s competence standard argument.

According to the High Court, given that the University knew that the oral assessments
(‘the PCP’) posed particular difficulties for Ms Abrahart (‘substantial disadvantage’) as
she often did not speak or failed to appear for them, the real issue lay at the third step of the
analysis: whether the University had a duty to take reasonable steps to avoid the
disadvantage.

The High Court found that, first, not only was there a duty to make reasonable ad-
justments but that, second, the duty was not discharged by the University in this case.

First, the existence of the duty was established under Schedule 13 of the Equality Act
2010, which obliges responsible bodies (including universities) to provide reasonable
adjustments in relation to provision of education. According to Schedule 13, references to
‘a disabled person’ in section 20 are considered references to disabled persons generally.
The High Court found that the effect of this was that the duty ‘may be owed to people who
were not known to the educational institution before the issue arose in relation to them’'®
and in that sense the duty was ‘ex ante’ or ‘anticipatory’ in nature.'” While this duty does
not require the universities to anticipate every need, it does require that the universities
think about and provide for ‘features which may impede persons with particular kinds of
disability — impaired vision, impaired mobility and so on’.?’

Second, the High Court found that since the University was aware of Ms Abrahart’s
social anxiety especially in respect of the oral presentations, the failure to waive that
requirement (or to offer another adjustment such as to have her present her work in front of
a smaller group), was a breach of its duty to take steps reasonably expected of the
University in this case. Linden J was not convinced that the fact that there was no ‘due
process’ determination of Ms Abrahart’s disability, or a disability support plan approved
by the Student Disability Services at the University, should have impeded the University’s
ability to offer reasonable adjustments. A breach of's.20 of the Equality Act 2010 was thus
established.

The discussion in relation to s.15 and s.19 of the Equality Act was relatively brief in
comparison.

In relation to s.15 (‘discrimination arising from disability’), the High Court had to
consider whether the University had actual or constructive knowledge about Ms
Abarahart’s disability for her treatment to constitute disability discrimination. The High
Court found that the University did have actual knowledge of Ms Abrahart’s condition
about 2 months prior to her suicide when they were first alerted of her attempted suicide.
The question then was whether the University had treated Ms Abrahart unfavourably on
the basis of her known disability from that point on. The High Court declined to interfere
with the County Court’s decision in favour of Dr Abrahart on this point. It held that the
County Court’s assessment was based on the correct application of law, even though the
Court below had not used the language of proportionality which is central to s.15 in that
the University could justify the alleged treatment as ‘a proportionate means of achieving a
legitimate aim.’
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Finally, in relation to s. 19 (‘indirect discrimination”), the High Court again declined to
interfere with the County Court’s conclusion, finding no error in law in the way the
County Court had made its assessment.

Judgment on negligence

According to HHJ Ralton in the County Court, the claim in negligence was novel,
being an alleged duty ‘to take reasonable care for the wellbeing, health and safety
of...students...to take reasonable steps to avoid and not to cause injury, including
psychiatric injury, and harm.”?' He reasoned that this was essentially a claim for
failure to prevent harm from third parties or natural causes, for which the law generally
recognises no duty according to the Supreme Court in Robinson v West Yorkshire
Police.**

While there are exceptions to this general principle, HHJ Ralton did not consider that
Ms Abrahart’s case fell within them. The exceptions usually involve a particular type of
relationship or an assumption of responsibility.?® This case was unlike those: Ms Abrahart
did not have the kind of relationship with the University analogous to a schoolchild or
prisoner under its care/control, and thus the University had no duty to ‘protect her from
herself’.* Likewise, the University’s provision of ancillary welfare support services did
not amount to an assumption of a duty of care.

Furthermore, HHJ Ralton did not think it was fair, just or reasonable to impose a duty
when the Equality Act 2010 provided a remedy. In the event that he was wrong on the
question of existence of a duty of care, he considered that the breach of that duty was made
out for the same reasons as breach of the Equality Act 2010 duties: ‘the main breach
would be continuing to require [Ms Abrahart] to give interviews and attend the conference
and marking her down if she did not participate when [the university] knew that [she] was
unable to participate for mental health reasons beyond her control.’*

In the High Court, Dr Abrahart challenged HHJ Raltonn’s categorising the case as one
of ‘pure omission’.*® Even if this was an omissions case, he argued, it nevertheless fell
within the assumption of responsibility exception. Furthermore, he argued, it was fair, just
and reasonable to have a duty in negligence.

Linden J recognised that the duty issue was very significant.’” Given the fact that the
first instance judgment had focused on the Equality Act 2010 and thus did not extensively
discuss negligence, together with the fact that any conclusions on the cross-appeal would
not affect the level of damages, he declined to determine the cross-appeal.

Analysis
Anticipatory reasonable adjustments duty

The main implication of the High Court’s ruling under the Equality Act 2010 is the
reinforcement of the anticipatory nature of the reasonable adjustment duty under s.20. The
High Court found that the duty applies even in the case of an individual student as
opposed to groups of students (e.g. who are blind, deaf or are wheelchair users) or types of
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disabilities.”® This is a big leap as, until now, the duty may have been read to apply mainly
in cases where duty bearers were meant to anticipate and provide for groups of disabled
people or certain types of disabilities generally rather than the needs of a specific in-
dividual without a reported disability.*’ For example, in the EHRC Technical Guidance on
Further and Higher Education, the anticipatory reasonable adjustment duty appears to be
met by a lecturer who includes film clips in their material, if they provide those clips with
subtitles or a transcript.®® As stated in the Technical Guidance: ‘The duty to make
reasonable adjustments is an anticipatory one owed to disabled people and disabled
students generally. 1t is not solely a duty that is measured in relation to each individual
disabled person who wants to access further or higher education.”®' This indicates the
need of ‘some element of group disadvantage [as] an essential element of anticipatory
reasonable adjustment claims.”*>

Yet the University was found to have breached this duty in relation to an individual
student without a reported disability; but whose difficulties with oral assessment, the
County Court and the High Court thought were apparent as disability to the University.
According to the High Court, in the case of an individual student, the duty arises from the
point when the University knows, or should know, about the disability of that student.
Most importantly, this actual or constructive knowledge does not depend on a formal or
official diagnosis of disability such as by a medical or health professional or by the
disability support services at the University. The student who is considered disabled is not
obligated to demand or discuss types of adjustments that may be needed. Indeed, the duty
applies even if the student declines the adjustment like Ms Abrahart did when she was
offered not to speak at the conference.* This stands in contrast with the understanding
that reasonable adjustments in the case of particular individuals should be raised by and
discussed with the person concerned especially since the duty is meant to be reacting to a
particular individual’s needs.>* The approach may thus be seen as paternalistic and
contrary to the disability rights movement’s motto ‘nothing about us without us’.

With this approach, the High Court seems to have unleashed the reactive — as opposed
to the proactive — nature of the anticipatory reasonable adjustment duty.” Needless to say,
unless overturned in another case in the future, the High Court has set the bar for being
found in breach of the anticipatory reasonable adjustment duty rather low.

Competence standard

In contrast, the High Court’s bar for when a University can claim a particular assessment
method to be a ‘competence standard’ under schedule 13 of the Equality Act 2010 is high.
The High Court looked for an inextricable link between the means of assessment and what
is being tested. The fact that the University tried to justify oral assessment as necessary for
a well-rounded Physics education — where effective communication matters — seems to
have been dismissed without much consideration. According to the High Court, this was
because the ‘Intended Learning Outcome’ which the University argued was to ‘accurately
and clearly present complex issues to others at an appropriate level in written and verbal
presentations’ was stated in the course documentation for physics generally, but not for
Practical Physics 203 specifically.>® This appears to imply that unless the intended
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learning outcomes of a teaching module explicitly include establishing a particular level
of competence or ability linked to the assessment method itself, the assessment method
will not be considered a ‘competence standard’. This is certainly a higher bar than was set
in previous cases concerning competence standards in higher education.”’

The implications of this are wide-ranging. Many higher education courses have
compulsory oral assessments, such as professional training courses for lawyers and
doctorates. More institutions might introduce oral assessments in an era when generative
Al such as ChatGPT are undermining faith in traditional coursework-based assessment.
Some courses will be able to demonstrate more easily than others that the method of
assessment forms part of a competence standard.

To illustrate, it is not clear that doctoral vivas test anything other than knowledge,
which is all that the High Court held the assessments in Abrahart did. Although oral
communication skills are difficult to go without in the professional academy, this is not
something that would hold much weight if the approach in Abrahart is followed in later
cases which challenged the use of oral assessment for examining doctorates. Likewise,
courses that adopt oral assessment because it makes the assessment less fallible to use of
Al by students will struggle to show that orality is a competence standard, because it may
just be a convenient method for reducing cheating. Similarly, courses which have hitherto
justified oral assessment on the basis that they equip students with a standard package of
graduate skills, including oral communication, may now have to review their justifications
in light of Abrahart.

In sum, a whole range of courses may now not be able to use oral assessments as
competence standards and would instead have weighty duties to offer anticipatory
reasonable adjustments to individual students once they have sufficient actual or con-
structive knowledge of facts giving rise to a disability.

Negligence

Following the County Court judgment, Ms Abrahart’s parents led a campaign to enact a
statutory duty of care on universities.*® The government responded to their petition saying
that it was unnecessary, partly due to the existence of a ‘general duty of care’ at common
law.> A written parliamentary question was raised about the legal basis of the purported
duty, and the government confirmed that it was in negligence but this has ‘not been widely
tested in the courts.”*” A duty of care cannot be brought into being solely by a statement
that it exists,*' not least because this would be constitutionally inappropriate as a breach of
separation of powers. The question of any duty of care is still unresolved following the
High Court decision.

However, the County Court’s finding that no duty of care existed is vulnerable. This is
because it relied on the Supreme Court’s decision in Robinson, a claim brought against the
police by a bystander accidentally injured during an arrest when the suspect tried to escape
and knocked her over. A question which vexed the courts in the case was whether to cast
the claimant’s allegations as positive acts or, instead, as omissions. Was Ms Robinson
alleging negligent acts (e.g. the positive decision of the police to carry out the arrest on a
crowded street), or were the allegations instead omissions (i.e. the failure of police to
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prevent the fleeing suspect from bowling over a pedestrian, the claimant)? This was a
vexing question precisely because the distinction between acts and omissions, on which
the Supreme Court in Robinson placed so much weight, is inherently unstable.** This
much is evident from the fact that the Supreme Court in Robinson categorised the case as
one of positive acts, whereas the court below categorised it as concerning omissions.*?
This disagreement is difficult enough to determine in a single case like Robinson, as the
Court of Appeal recognised,* where the salient events took place over only a few
minutes.

It is much harder to predict how a case with facts similar to Abrahart, which involves
many actions and omissions over a long period of time, might be categorised. The Court
of Appeal did not find the act/omission distinction useful, especially as so much turns on
it.*> Moreover, the distinction is ahistorical (the precedents cited in support not having
been argued as turning on the act/omission distinction at the time), as Lord Mance himself
observed in his separate concurring judgment in Robinson.*® Further, Lord Mance
correctly predicted, policy considerations will inevitably affect how a court categorises a
novel case.”’

Policy considerations clearly affected HHJ Ralton’s decision in Abrahart, but a
different court might see such matters another way. Duties of care have been found to exist
in related, though not identical, contexts. For example, a duty of care arises in tort and
contract to provide teaching and other educational services with care and skill.** A recent
county court decision found that a duty of care existed due to the College’s assumption of
responsibility to carry out an investigation into allegations of sexual assault between
students.*” Developments of the duty of care jurisprudence in this area, especially at
appellate level, are likely to come in the near future.

Conclusion

The High Court’s decision in Abrahart, which confirmed the County Court judgment,
has sweeping implications. First, in relation to the anticipatory reasonable adjustment
duty, the Court has reinforced the reactive nature of the duty in respect of an individual
student (as opposed to groups of disabled people with certain types of disabilities)
who may be considered disabled by the University—(i) who does not have a formal
diagnosis of disability made by a competent medical or other professional; and (ii)
who has declined the adjustment offered. Second, the High Court has set a high bar for
universities to show that a particular method of assessment is indeed assessing the
competence of that method. Thus, assessments such as writing a timed exam or
defending a doctoral thesis orally would only qualify as competence standards if what
is being tested is competence in writing an exam in the prescribed time and oral
communication of ideas respectively, as opposed to simply testing knowledge in a
convenient or preferred way. On the other hand, although the court did not find a
common law duty of care to exist in this case, the matter is bound to arise in future
cases which have factual similarities to Abrahart.
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