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Abstract

The thesis examines the nature and extent of protection available to
"whistleblowers", employees who disclose to outside bodies wrongdoing or
malpractice at work. It begins with a consideration of the philosophical basis for
providing protection for such employees. The legal rights of the whistleblowing
employee in English law are then considered. In chapter three case law on the duty
of confidence is examined and conclusions drawn on its application to employees
dismissed for blowing the whistle, with particular reference to whether disclosure
of information involves a breach of the employment contract. The general law on
unfair dismissal is examined in chapter four to determine the extent to which an
employee can claim that a dismissal for raising a concern is unfair. Protection for
whistleblowing on specific issues such as race or sex discrimination, and health and

safety issues is considered in chapter five.

International standards governing the protection of the right to freedom of
expression, in particular Article 10 of the European Convention on Human Rights,
are examined in chapter six. Chapter seven comprises a comparative study of the
protection available to employees who blow the whistle in the USA, where
protection exists for whistleblowers both at a constitutional level and in specific

legislation.

A case study is included in chapter eight in which the position of employees in the
National Health Service is examined in detail, with regard to their contractual
position and the practical difficulties faced by those who wish to raise concerns

about matters at work.

A fundamental distinction drawn throughout the thesis is between two types of
whistleblowing: "watchdog" whistleblowing, referring the raising of concerns about

immediate threats to health and safety or of serious financial loss; and "protest"



whistleblowing, referring to the participation of employees in debate on matters that
are in the public interest, using specialist information gained from their
employment. The recognition of these two forms of whistleblowing aids the
analysis of the limitations of the legal protection as well as proving useful in the

determining the scope of proposed reform.

The argument is made that the protection currently available is inadequate and the

thesis ends with proposals for legal reform.
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One

Introduction

The term "whistleblower” is usually used to refer to the person who raises
the alarm in public about a wrong being committed in private. Many
employees are well placed to act as whistleblowers; they have unique access
to information in the workplace and are often the first to know if anything
is seriously wrong in the organisation in which they work. Employees
therefore have the potential to act as an early waming system, to alert

management or the public where serious risks arise.

However, this potential often goes unrealised; concerns are not voiced, or
else are voiced too late. This can have disastrous consequences. Employees
reported concerns about the potential safety risks of sailing with the bow
doors open on roll on roll off ferries prior to the capsize of the ferry The
Herald of Free Enterprise on March 6th 1987, in which one hundred and
ninety three people died'. A few months before the train collision that
killed thirty five people and injured five hundred, a supervisor noticed
faulty wiring in the Clapham Junction Relay Room, but did not report it’.
One hundred and sixty seven people were killed in the explosion on the
Piper Alpha oil platform; employees had had concerns about safety but had
not raised them at the time’.

'Court Inquiry, Department of Transport, Ct No. 8074, 1987 HMSO

’Investigation into the Clapham Junction Railway Accident, November 1989, HMSO Cm
820

*The Public Inquiry into the Piper Alpha Disaster, November 1990, HMSO Cm 1310
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Employees not only have the potential to raise concems about safety
matters, but may also be aware of financial malpractice, the disclosure of
which could prevent financial loss to many. Employees had doubts about
the probity of the Bank of Credit and Commerce International (BCCI)
before the disclosure of the £2 billion fraud that left many businesses in
ruin. The internal auditor who, in 1990, expressed concerns was

subsequently made redundant’.

In each of these cases employees were in a position to prevent disaster or
financial scandal, but did not do so, either for fear of rocking the boat and
appearing disloyal, or because they feared reprisal. The ensuing disasters
have led to public concern about the lack of protection available to
employees who raise concerns about safety or wrongdoing at work,
although thus far, no general protection has been introduced to cover such
employees®. Similar concerns led to the introduction of specific protection
in the USA for employees who blow the whistle. For example, Michigan’s
Whistleblower Protection Act was introduced in direct response to an
incident in the 1970’s in which employees were threatened with reprisal if
they volunteered information to an inquiry into the shipping of poisonous
chemical fire retardant to state feed-grain cooperatives, which had serious

effects on the health of those who ate contaminated food.

Concern about the lack of similar protection for employees in the UK has
also been generated by several high profile cases of whistleblowing at work
involving employees within the National Health Service. In February 1990,

Helen Zeitlin, a consultant haematologist with the Bromsgrove and Redditch

‘Inquiry into the Supervision of The Bank of Credit and Commerce International, 2

October, 1992, HMSO, 198

‘Following the Piper Alpha disaster, the Offshore Safety (Protection Against
Victimisation) Act 1992 was introduced. This was repealed by TURERA 1993 and replaced
by s 57TA EPCA 1978 (now s 100 ERA), which provides general protection against
victimisation for raising health and safety concerns at work. This is discussed in detail in

Chapter five.
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health authority was dismissed for mentioning nursing shortages at a public
meeting. Although she was ultimately successful in gaining reinstatement
after an appeal to the Secretary of State for Health, she no longer works in
her original job, and her case acted as a focus for concern about the
difficulties faced by staff who speak out about standards at work. According
to Zeitlin, before leaving her job, she had been persistently intimidated and
undermined by NHS managers, who had, among other things, raised

questions about her mental health®.

Other cases followed. Graham Pink was dismissed for gross misconduct
after publishing in The Guardian a series of letters he had written to
hospital managers, his Member of Parliament, the Chief Executive of the
NHS, the Secretary of State for Health and the Prime Minister. In these he
raised concems about staffing levels on the geriatrics ward on which he
worked’. He also spoke to the local press about his concerns®. Again, Pink
was ultimately successful in his claim for unfair dismissal, but no longer
works in his original job. His case became a cause celebre amongst nurses,
but also led to increased fears on the part of nursing staff about the risks
involved in voicing concerns. Many nursing staff have heard of his

dismissal, fewer know of his success at the industrial tribunal.

Other examples of employees dismissed after blowing the whistle include
Chris Chapman, a scientist at the Leeds General Infirmary, who was the
only one out of a staff of two hundred to be made redundant in a work
reorganisation. He had just exposed financial corruption and scientific fraud
in his department. After much publicity and intervention by his Member of

Parliament, he was reinstated, subject to an agreement not to speak about

6As confirmed in conversation with Helen Zeitlin. See also the Independent 10 September
1993. See also Lennane, "Whistleblowing": a health issue (1993) 307 BMJ 667

"The Guardian, 11 April 1990.
$Stockport Express Advertiser, July 25 1990
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the case in public’. Social worker, Sue Machin won her claim of unfair
dismissal after she was dismissed for gross misconduct. Prior to the incident
that gave rise to the dismissal, she had made allegations of cruelty at the
Ashworth Special Hospital where she worked, as part of the inquiry into
patient treatment at the hospital by Sir Louis Blom-Cooper QC. She claims

that the dismissal was a direct result of the evidence she gave at the

inquiry'®.

These are some of the more famous examples of reprisal taken for blowing
the whistle, but they are by no means isolated examples. In its news letter,
The Whistle, the organisation Freedom to Care!' documents many
examples of employees dismissed or disciplined for raising concerns; a
social worker dismissed for criticising standards of care in the children’s
home in which he worked. a college lecturer dismissed for writing to an
exam board with concerns about academic standards, a psychiatrist
suspended and threatened with dismissal after making complaints about his
employer'. The charity Public Concern at Work (see below), in its annual
report gives details of a selection of cases it dealt with in its first year
including that of a credit controller, concerned about his employer’s
involvement in a million pound fraud who had been threatened with an
injunction unless he undertook not to disclose any details, and employees
who resigned over concerns about the state of repair of brakes on a ride at

a pleasure park. In its publications on whistleblowing in defence

°As confirmed in conversation with Chris Chapman.

'%As confirmed in conversation with Sue Machin. See also, the Independent 3 June 1995.
For report on Ashworth Special Hospital, see Report of the Committee of Inquiry into
Complaints about Ashworth Special Hospital, August 1992, HMSO Cm 2028-1.

A self help and lobbying group for workers in health and social services.
The Whistle, Volume II, No. 6., Winter 1994, Freedom to Care.
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procurement, the police and local government’, many more cases are

documented.

The publicity and resulting concern about the risks faced by employees who
raise concerns about work-related issues have had a number of practical
consequences. Both the Royal College of Nursing and the Manufacturing
Science Finance Union set up confidential telephone "hot-lines" used by
nursing and other health care professionals to report concerns'®. Several
self help and lobby groups have been set up, giving support to those who
blow the whistle and lobbying for legal protection to be provided for

employees'’.

In addition, October 1993 saw the launch of Public Concern At Work, a
charity set up to help employees raise and employers address concemns
about malpractice at work. The charity provides various services to help
employees with serious concerns about wrongs that may threaten the public
interest. It provides a legal advice and assistance service for employees who
may face dismissal or discipline for raising concerns. It also advises
employees on how best to raise concerns internally, sometimes acting as a
neutral channel through which this can be done. In addition, it provides

training and consultancy to employers on how to deal with concerns raised

’Speaking up by sector: The Police (1993) Public Concern at Work, London. Speaking
up by sector 2: Local Government, blowing the whistle on fraud and corruption (1994) Public
Concern at Work, London. Speaking up by sector 3: Blowing the whistle on defence

procurement (1995) Public Concern at Work, London.

'“See The Royal College of Nursing, Report on Whistleblow Scheme (1992) and Freedom

of Speech in the NHS, A Guide for Negotiators, MSF, July 1993

“For example Freedom to Care for those working in the health and social services, and
the Council for Academic freedom and Academic Standards, in the further and higher

education sector.
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by employees, undertakes research and seeks to influence public debate on

accountability and corporate and public governance'.

Public Concern at Work has also been involved in various attempts to
introduce legislation to provide employment protection for whistleblowers.
In the autumn of 1995, together with the Campaign for Freedom of
Information, it produced a Whistleblower Protection Bill as a ten minute
rule Bill, sponsored by Tony Wright MP. The response to consultation on
this Bill led, in the spring and summer of 1996, to a second attempt to
introduce legislation. The Public Interest Disclosure Bill, Don Touhig MP’s
private member’s bill, provided for a remedy for employees dismissed for
raising certain matters of public concermn. The classes of information
covered were limited to offences or breaches of statutory requirements,
improper or unauthorised use of public or other funds, miscarriages of
justice and dangers to the health and safety of any individual or to the
environment. As a general rule, protection was only to be provided if
disclosures were made internally at first, and only applied to employees.
Even though the protection offered was restricted after consideration in

committee'’, the Bill did not make it through the parliamentary process.

Despite the failure to introduce general protection for employees who report
wrongs, some recent legislation has imposed a duty on employees to report
concerns. Section 48 of the Pensions Act 1995 imposes a duty on auditors
and actuaries to report cases to the Occupational Pensions Regulatory
Authority where they have reason to believe that any duty imposed by law

is not being complied with, and where that failure will prevent the

'$To this end the charity was involved in giving evidence to the Nolan Committee on
Standards in Public Life. Its proposed code for an internal reporting mechanism to be adopted
by public services was taken up by the Nolan Committee. (Second Report of the Commuttee

on Standards in Public Life, 1996, HMSO Cm 3270 I - II.)

For example, as originally drafted, the list of protected matters that could be raised was
only illustrative, and included abuse of authority and maladministration as well as those

already listed.
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Authority from carrying out its functions. Failure to make a report can lead
to the auditor being disqualified by the Authority. The Pensions Act states
that compliance with this duty will not constitute a contravention of any
other duty owed by the auditor, so that it cannot amount to a breach of
confidence or breach of contract on the part of the auditor. Auditors in
other financial sectors are under a similar duty to report concerns to their

respective regulators'®.

However, no specific employment protection is provided by the Pensions
Act and other similar regulations. The parliamentary debate on the Public

Interest Disclosure Bill"

indicates the ongoing concern of the legislators
about the costs to businesses in providing employment protection. Although
the recently introduced Section 100 Employment Rights Act 1996 (ERA
1996)* provides employment protection for safety representatives who
have adverse action taken against them for raising health and safety
concemns at work, it is notable that this section was introduced to ensure
compliance with European law™. It appears that insufficient weight is
given by UK legislators to the potential cost of ignoring the valid concerns

of employees.

As the examples given above show, there is ample evidence that employees
who raise concerns at work often suffer reprisal. As a result, it is quite
common for employees to resign before raising a concern. Alternatively,

rather than lose their jobs, they may chose to stay quiet. Given the public

®For example, Auditors (Insurance Companies Act 1982) Regulations 1994 SI 1994/449;
Auditors (Financial Services Act 1986) Rules 1994 SI 1994/526; Accountants (Banking Act
1987) Regulations 1994 SI 1994/ 524; Building Societies (Auditors) Order 1994 SI 1994/ 525.

YH.C. Deb., 1st March 1996 cols. 1108 - 1175

Previously s 57A EP(C)A 1978, and introduced by the Trade Union Reform and
Employment Rights Act 1993.

?EC Framework Directive 89/391
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interest in encouraging the disclosure of certain matters, particularly where

health and safety are involved, this gives cause for serious concern.

1 Definitions of whistleblowing

Before considering the employment protection currently available for
employees who blow the whistle, the definition of whistleblowing needs
further refinement, as a distinction can be drawn between two types of

whistleblowing which affects the level of protection that is needed.

The two types of whistleblowing can be illustrated by contrasting the cases
of Helen Zeitlin and Graham Pink with those of the employees at Clapham
Junction, BCCI and on the Piper Alpha oil platform. In the latter cases, the
employees had knowledge of illegal conduct, or specific safety risks. They
had the chance act as watchdogs, alerting the public or their fellow
employees to the existence of danger or wrongdoing that placed them at
significant risk of financial loss, serious injury or death. Helen Zeitlin and
Graham Pink, on the other hand, were not so much alerting the public to
specific and imminent dangers, as using their positions as employees to

protest about developments in the NHS.

In effect, there are two different types of conduct that are being termed
"whistleblowing". The first can be referred to as "watchdog
whistleblowing”, and refers to the case where the employee discloses a
current and avoidable danger to health and safety, or serious financial
malpractice. In contrast, "protest whistleblowing" can be used to denote the
case where an employee uses her experience at work to participate in debate
on issues of public importance, often using her position inside an
organisation to shed new light on issues already being debated in public.

Both types of whistleblowing can be said to serve the public interest,

18



although the public interest in favour of watchdog whistleblowing is

stronger, given its ability to avert imminent disaster.

The different types of whistleblowing raise slightly different issues, and
arguably deserve different levels of protection. Yet the distinction between
the two is not always clear cut. For example, in raising his concern about
under staffing on his hospital ward, Graham Pink could be said to have
been protesting about standards of care within the NHS. Or he could be said
to have been acting as a watchdog to alert the public to the risks to safety
involved in under staffing. Similarly, the BCCI internal auditor’s actions in
raising concerns could be seen as those of a watchdog, reporting the risk of
serious financial loss, or as those of a protester, objecting to financial

irregularities.

However, the distinction between the two remains valid, and can be useful
when considering questions such as the extent to which the public interest
served by the whistleblower’s disclosure outweighs the duty of loyalty owed
by the employee to her employer. Even though the concepts involve a
degree of overlap, they will be used throughout the following chapters to

draw a generalised distinction between the two types of conduct.

19



2 Overview of the thesis

The chapters that follow will consider the extent to which employees are
protected when disclosing matters of public concern at work. The focus is

on employees in both public and private sector employment®.

Chapter two considers the philosophical basis for providing protection for
employees who speak out at work. Particular attention is given to the
justifications for protecting protest whistleblowing, which is viewed as an
aspect of freedom of speech. The writings of Milton, Mill and Meiklejohn
are used to assert that protest whistleblowing merits strong legal protection,
there being a presumption in favour of protecting freedom of speech which

should only be overridden where there are strong interests in restrictions.

Chapter three looks at the legal position of the employee beginning with the
question of whether blowing the whistle involves a breach of the contract
of employment. Case law on the duty of confidence and the interpretation
of the concept of the public interest are examined in detail. The factors that
influence the determination of the public interest in any particular case are

identified and applied to the example of the whistleblower.

Chapter four examines the protection against unfair dismissal contained in
the Employment Rights Act 1996 to determine the extent to which an

employee can claim that a dismissal for blowing the whistle is unfair. In

21t does not consider the special position of civil servants under the Official Secrets Acts.
For discussion of the implications of public interest disclosure for civil servants see Cripps,
The Legal Implications of Disclosure in the Public Interest, 2nd Edition (1994) Sweet and
Maxwell, London, Chapter 3. Other matters of relevance but not included in the thesis are
discussed by Cripps, including the public interest as a defence to defamation arising out of
disclosures of information (Chapter 6) and the public interest as a defence to proceedings
instituted in an attempt to discover the identity of employees who disclosure information

(Chapter 8).
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particular the operation of the test of fairness contained in s 98(4) ERA
1996 is considered and applied to the example of a dismissal for raising

public interest concerns at work.

Protection for whistleblowing on specific issues is examined in chapter five.
The victimisation provisions of the Sex Discrimination Act 1975, Race
Relations Act 1976 and Disability Discrimination Act 1995 are considered,
together with the protection against dismissal or action short of dismissal
for raising health and safety issues® and for partaking in trade union

activities>*.

Chapter six looks at the protection for whistleblowers under the European
Convention on Human Rights. Article 10 ECHR provides for the right to
freedom of speech. The extent to which this affords protection for
employees who exercise their freedom of speech in the workplace is

considered.

Chapter seven contains a comparative study of the protection of
whistleblowers in the USA. Specific legislation is in force in the USA to
protect employees against reprisal for blowing the whistle at work. In
addition, employees enjoy a constitutional rights to freedom of speech and
can claim damages for the tort of "wrongful discharge” if dismissed in
breach of public policy. An examination of the operation of these varied
forms of employment protection demonstrates that, despite the seeming
wealth of protection in comparison with that available in the UK, the US
employee is not fully protected against reprisals for whistleblowing. The
shortcomings of the protection in the US provide useful lessons when

considering reform proposals for the UK.

¥ss 44 and 100 ERA 1996
*ss 152 and 146 TULR(C)A 1992
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Chapter eight consists of a case study on whistleblowing in the NHS. First,
the need to protect the freedom of speech of NHS staff is justified, using
the arguments examined in chapter two. Next, the terms of employment of
staff in the NHS are examined, together with the UKCC Code of
Professional Conduct for nursing staff, and the government’s Guidance for
Staff on Relations with the Public and the Media. The practical problems
faced by staff in the NHS when considering raising concerns are then
assessed. Informal interviews with NHS managers, nursing staff and nursing
staff representatives were conducted in order to inform the discussion in this
chapter. The case study is not based on any statistical analysis and makes
no claim to be an exact sociological study; instead, interviews with selected
individuals are used to show the conflict between the various sources of

obligation on NHS staff.

The final chapter considers various proposals for improvement in the
protection available to employees who blow the whistle. One option
discussed is increasing the use of internal reporting mechanisms within the
workplace. In addition the creation of a new automatically unfair reason for

dismissal is suggested, and its scope examined.
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Two

Whistleblowing and Freedom of
Speech

The examples provided by the disasters at Zeebrugge, Clapham Junction,
and on the Piper Alpha oil platform provide a sobering justification for
protecting those who wish to raise concerns about health and safety at work.
Had the individuals involved felt safe to raise their concems, lives might
have been saved. Similarly, financial fraud and mismanagement might cause

fewer losses if employees feel safe to report concerns.

In such cases, where there is a concern about an immediate health and
safety risk, or the risk of serious financial malpractice, it is easy to justify
protecting the individual who speaks out. The information, if acted on, can
help avert danger or disaster; the individual with access to the information
should therefore be encouraged to come forward with the information so
that those in a position to do so can take appropriate action. Without the
information no action can be taken. Despite the fact that there may be
competing interests present, such as an interest in commercial
confidentiality, or in employee trust and confidence, this is unlikely to
outweigh the public interest in allowing the information to be disclosed, in

such circumstances.

Although not always accepted in the courts', these arguments provide
strong justification for protecting the speech of the watchdog whistleblower.
Perhaps more difficult to justify is protection for the protester, where the

immediate public interest served by the speech is less obvious, and where

'See Chapter Three on Confidentiality and the Public Interest.
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the interests in speaking may more readily be outweighed by the interests
of an employer in confidence, loyalty and privacy. This section therefore
concentrates on the justification for protecting the protest whistleblower.
This justification applies equally to watchdog whistleblowers, but is not so
necessary to the case for protection because of the existence of strong

pragmatic arguments in favour of watchdog speech.

In order to see why the speech of the protester needs protection alongside
that of the watchdog, protest about matters at work needs to be seen as an
aspect of the right to freedom of speech. According to this view, the public
interest is served by protest, and there should be a presumption in favour
of protecting the speaker, unless there are very strong reasons to the
contrary®. This argument is based on the view that the right to free speech
is a fundamental right which will usually "trump" other rights, such as the
right of an employer to privacy and confidence. It is worth considering
these arguments in some detail to see whether they shed any light on the
position that courts should take when weighing competing interests to

confidence and to free speech.

1 Why should free speech be protected?”

There are three broad arguments in favour of the protection of free speech
as a fundamental right. First, freedom of speech can be seen as an aspect
of personal autonomy, without which an individual cannot be totally
fulfilled. According to this view, the right to free speech should be upheld

*The need to protect individual freedom of speech, with only strictly limited exceptions,
is recognised by the European Convention on Human Rights, Article 10. The way in which
the rights enshrined in the Convention might by used by whistleblowers is considered in
Chapter Six.

’The arguments in this section are based on Barendt, Freedom of Speech (1985) Oxford,
and Schauer, Free Speech: A Philosophical Enquiry (1982) Cambridge.
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as it serves the personal interests of the speaker. Secondly, freedom of
speech has been said to lead to the discovery of the truth by allowing
everyone to contribute to debate. Here, free speech serves the interests of
the audience rather than the speaker. The final reason for protecting free
speech also serves the interests of the audience but would protect one type
of speech above others; the argument is that freedom of political speech is
necessary to enable citizens to understand political arguments so as to be

able fully to participate in the democratic system.

If any of the three approaches are sustainable, then it will be possible to
argue that free speech should be protected, not on the basis of the content
of the speech, (such as the fact that it reveals fraud or misconduct), but
because the right to speak itself deserves protection. Although, if used to
argue for the protection of all types of speech, each of the theories has its
limitations, they can provide a basis from which to argue for a high level

of protection for some types of speech, particularly political speech®.

1.1 Free Speech as an Aspect of Individual Autonomy

The first argument supporting special protection for freedom of speech is
that it is the ability to hold opinions and beliefs, and to communicate them,
that makes us fully human. In order to be able to develop one’s ideas on
moral or political issues, one needs to have access to a wide range of views
and opinions. Thus, the right to speak, write, and discuss freely is
fundamental to individual development and autonomy and the protection of

the right to communicate is essential in a civilised society.

However, such an approach does have limitations as a philosophical

justification for granting freedom of speech special protection. On a general

‘It is not intended to consider general free speech theory in depth. Although the theories
used here to justify protection for political speech can be used to argue for protection of other
types of speech, these arguments will not be considered.
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level, when one compares the right to free speech with other rights equally
beneficial to human development, such as rights to education or housing it
is not clear why free speech should enjoy particular protection, other than
for the negative reason that it is easier to prevent encroachments on a right
to speech, than to require the positive action necessary to ensure that a

right, for example, to education is available to all.

More particularly, the argument essentially seems to be that freedom of
speech is one aspect of the right to human dignity. If this is so, then again
it is unclear how the right to free speech should fare in competition with
other aspects of human dignity such as a right to privacy, or an interest in
enjoying the confidence of one’s friends or colleagues. This is especially so
when the speech involves disclosure of facts or information, as opposed to
opinion, where it may be difficult to see the speech as an aspect of self
expression. Thus, to the extent that freedom of speech is an individual right,

it is not clear why that right should prevail over any other.

On the other hand, it has been argued that free speech supports the human
dignity of the audience as well as the speaker’. Scanlon suggests that it is
only by hearing the ideas and opinions of others that one can develop one’s
own beliefs. This idea is developed to argue for special protection for
political speech (see below), but even at a general level, such a view gives
a stronger reason to uphold the right of one person to speak against the
right of another to confidence. Once the interests of the audience are taken
into account one person’s right to confidence is no longer weighed against
another’s right to speak, but against the rights of many. Viewed in this way,
however, the argument for free speech prevailing over other rights is more

utilitarian, concened with upholding free speech as the way to satisfy the

’Scanlon, ‘A Theory of Freedom of Expression’ in The Philosophy of Law, ed. R. M.
Dworkin (Oxford, 1977)
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interests of the greatest number, rather than anything inherent in the right

to speech itself.

1.2 Free Speech Leads to Truth

The argument that freedom of speech will lead to the discovery of truth can
be traced most famously to Milton in Areopagitica®, his speech in defence
of the freedom to publish without state censorship. He argues that without
the freedom to debate new ideas there is no health in intellectual or moral
life, and that truth, when contrasted with error will always win:
"Let (truth) and falsehood grapple; whoever knew Truth put to the
worse, in a free and open encounter? Her confuting is the best and
surest suppressing."”
Thus the argument is that if full and open debate is allowed, then the truth

will emerge.

This argument was developed by Mill in On Liberty’. Mill argues that
freedom of speech is essential if the truth on any matter is to be discovered.
An opinion that is silenced may in fact be true, and by silencing it, one will
have prevented the truth from being discovered. Even if the silenced
opinion turns out to be an error overall, it may contain an element of truth
that will be lost in the silencing of the whole. Furthermore, even if the
opinion is totally in error, the truth will be strengthened by the debate. In
fact, he goes as far as to say that truth is enfeebled if not fully and
regularly debated:

“If the opinion is right, [people] are deprived of the opportunity of

exchanging error for truth: if wrong, they lose, what is almost as

SAreopagitica (1644) in Areopagitica and other prose works (1927) Dent and Sons,
London.

’J. S. Mill, On Liberty in On Liberty and Other Writings, Edited by Stefan Collini,
Cambridge University Press (1989)
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great a benefit, the clearer perception and livelier impression of

truth, produced by its collision with error."®

Thus, free speech should be given greater protection than other rights
because it is only through free speech that we can arrive at the truth about
a situation. In the case of the watchdog whistleblower the necessity of
reaching the truth is obvious, and this can also be the case for the protester.
For example, the free speech of a whistleblower in the NHS is necessary
if we are to reach correct conclusions on whether recent reforms are

working, and in order best to determine how the service should be run.

The argument has been taken up by various judges in the USA when
looking at the scope of their First Amendment rights. They use the
terminology of the market: "[T]he ultimate good desired is better reached
by free trade in ideas... [T]he best test of truth is the power of the thought
to get itself accepted in the competition of the market".’ Although this
approach has led to extensive protection for many types of speech, it shares

the limitations of Mill’s argument from truth.

First, it makes the presumption that there is an objective truth that can be
known, which is not always the case. In some cases, factual information can
be said to be true without the need for wide public debate. Elsewhere, the
"truth” is more elusive. For example, in the context of protest
whistleblowing in the NHS, we may know how many staff there are on a
ward, but still not know whether it is understaffed, that issue being more
complex and in the end, relative. The argument from truth is thus limited

as a justification for protecting the protester.

Mill, op cit. p 20
*Abrams v United States, 250 U.S. 616, 630 (Holmes and Brandeis, dissenting).
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Secondly, whilst suppression of views may prevent the emergence of truth,
the causal link between wide and public debate and the emergence of truth
is not established. Historical experience shows that society does not
necessarily recognise the truth when presented with it. The only way round
this is to redefine truth, from an objective concept to a relative one in
which the "truth” is that which is generally accepted by society. However,
if this is done, the strength of the argument is lost as it is no longer clear
why “truth" must emerge only from public debate and not from any other
source recognised by society, such as myth or tradition. Truth effectively
becomes a relative concept and there is no reason for granting it special
protection. In arguing that freedom of speech should be afforded special
protection, Mill also assumes that the discovery of truth is the highest of
human goals although this is not necessarily so; the maintenance of dignity,

privacy and confidence may rank along side.

Finally, Mill presumes that the only reason for suppressing speech is that
it is false, although there are many occasions where information that is true
is not necessarily best debated in public for reasons of confidence,
commercial sensitivity, privacy etc. In fact, whilst this is a limitation of
Mill’s argument for upholding the right to free speech on any issue, it does
explain the development of the final reason for upholding free speech for
particular categories of speech; for it not always the fear of falsity that leads
to the suppression of speech, but a fear of the consequences of the truth

being universally known and discussed.

1.3 Free Speech Upholds Democracy

The argument that free speech upholds democracy is mainly associated with

the work of Alexander Meiklejohn!®. He argues that free speech is a

"%see Meiklejohn, Free Speech and its relation to Self Government, (1972) Kennikat Press,
New York.
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necessary part of self government; a democratic system requires that the
electorate is sufficiently informed to participate. The public thus need all
relevant information before them when playing their part in the democratic
process and for this reason, freedom of speech must be maintained. The
interests served by speech in this model are those of the audience not the
speaker. "What is essential is not that everyone shall speak, but that
everything worth saying shall be said''.” Here the emphasis retumns to a
certain extent to the content of speech; not all speech is worthy of special

protection, but political speech is.

Again the theory has limitations although it is probably the strongest
argument in favour of protection for public sector employees who protest
about matters at work. The first criticism is that the theory is based on the
idea that the electorate is sovereign: government’s role is to serve the
people thus people need information in order to be able to judge whether
the government has done what they want it to do. However, if the electorate
is sovereign, there is no theoretical reason why it should not vote for a
government which does not uphold free speech; nor is there a reason why
a majority of the electorate may not vote for the suppression of the speech
of a minority. These arguments can only be overcome by refining the
argument with insights gained from the Mill’s arguments from truth

considered above.

Schauer argues that it is in conjunction with the argument from truth that
the argument from democracy gets its strength as a rationale for giving
special protection to political speech. Since governments have enormous
power, they have the potential to make errors of a greater size and import

than most decision makers. Since the issues surrounding the decisions in

"'Meiklejohn, op cit p. 25
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which they are involved are rarely clear cut, it is vital that they are debated

and discussed widely so that the possibility of error is minimised"’.

This argument will not apply to all information; for example, neither purely
commercial information, nor that relating to the private lives of public
figures are politically relevant. The communication of such information thus
deserves no special protection. However, in many cases, information can
lead to better, more informed political debate and participation in the
political process. Thus, information about how a government policy is
working, how government funding policies will affect parts of the public
sector or about how a public utility is being run may all be necessary to
enable the electorate to participate knowledgably in the political process.
Equally, governments may be keen to restrict access to exactly this type of

information.

The refined argument from democracy is further strengthened by
considering the reasons for suppression of speech, as free speech is often
suppressed not because it is false, but from a fear of what the truth, in
public hands, may lead to. The argument takes into account the tendency
of governments to restrict information that is harmful to them. As Schauer
puts it; "Freedom to criticise the government is a check on the survival
instincts of self-perpetuating governmental organisations."® Thus free
speech is not merely necessary because the electorate needs certain
information: it is also necessary to act as a check on governments’ tendency

to be "economical with the truth" when it is in their interests to be so.

"By virtue of the power we grant to government, the effects of its fallibility are
magnified by the importance of the decisions it makes. The special concem for freedom to
discuss public issues and freedom to criticise governmental officials is a form of the argument
from truth, because the necessity for rational thinking and the possibility or error in
governmental policy are both large and serious. There is little certainty in questions of
governmental policy, and the consequences are particularly serious when the chosen policies
turn out to have been mistaken." Schauer, op cit. p 46

YSchauer, op cit. p. 43
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Scanlon points out that governments are notoriously partisan and unreliable
where political issues are concerned'®. He argues from this that political
speech is distinctively important and deserves particular protection to
prevent governments from determining

when speech should be allowed.

1.4 Protest as Political Speech

The key to recognising the political nature of much protest speech is to
recognise the public aspect of many otherwise private employment
relationships. Where the employer is part of the public sector and funded
from public money, this is easy to see. Those who contribute to the funding
of such bodies via taxation have a legitimate interest in their work.
Obviously, if there is illegal or improper conduct in this sector, it is right
that the public should be informed. Moreover, the public sector is concerned
with the provision of essential services, for example health care and
education. Again, whether as contributors to the funding, or users of the
service, or both, members of the public have a legitimate interest in

knowing that these services are run as well as possible.

Such interests also arise in many areas of the private sector. The most
obvious are the industries that were recently part of the public sector. The
services they provide, such as the provision of gas and electricity are
essential ones, occupying a monopoly position in the market. Given the
dependence of most people on these services, there is a legitimate public
interest in their operation, despite the fact that they are privately owned.
The same can be said for many private companies that operate in areas once
dominated by the public sector, and now in the private sector as a result of

the government’s drive towards the contracting out of essential services.

'4Scanlon, Freedom of Expression and Categories of Expression (1979) 40 U. Pittsb. L.R.
519
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These employers include agencies that provide care staff used by social
services and hospitals, companies that provide street cleaning services for
local councils, catering companies operating in schools, colleges and
hospitals, and companies providing public transport. These private
employers are largely funded by public money and therefore should be

subject to the same public scrutiny as the public sector.

To a limited extent, the same argument can be applied to the traditional
private sector. In some circumstances, the public will have a legitimate
interest in the dealings of the company, for example where public health or
safety are at stake, or where the company is involved in illegal conduct.
However the situations where public scrutiny is appropriate are less

commaoan.

Thus, despite the private nature of the employment relationship, matters of
concern to employees may often also be matters of public concern. At
times, those concerns have political implications. The political nature of
much protest whistleblowing is clearest in respect of those who work in the
public sector. In recent years, most parts of the public sector have been
subject to significant organisational change. An internal market has been
introduced to the NHS; school budgets are locally managed and some have
opted out of local authority control entirely; many local services are
contracted out of local authority control following compulsory competitive
tendering; and government agencies have been, and continue to be,

privatised.

These changes are far reaching, and have, in many cases, been carried out
against the wishes of many of those working in the different services. At
the same time, the changes form a key part of government policy in these
sectors, and it is important for the government that they are seen to be a
success. Taking the NHS as an example, the introduction of the internal

market, and the setting up of trust hospitals were major changes introduced
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without the support of many who worked within the service. Even before
the changes, the public perception of the state of the NHS was known to be
a matter of vital political importance'. This is especiall; the case.
following the changes to its structure as any shortcomings in the service are
likely to be seen to be the result of the changes and therefore the

responsibility of the government that introduced them.

This argument can be applied in any part of the public sector which has
been subject to the changes outlined. It is of party political importance that
the changes are viewed as a success by the voting public. Given the
electoral importance of public opinion on these issues, it is clearly right that
such opinion should be well informed. In the NHS the government has
requested that good news stories be published about the work of the
service'®, and many trusts now have public relations departments.
However, in order to ensure that the public will be able to obtain sufficient
information to participate fully in the electoral process, the rights of others,
such as those who work within the service, to put their views across to the

public need also to be ensured.

The same argument can be applied to the recently privatised sector; again,
the question of whether the change is beneficial is politically sensitive, and
should be the subject of fully informed debate. Similarly, industries funded
mainly from the public purse, such as the defence industry should be
subject to similar scrutiny and debate. A problem arises when considering
the traditional private sector. Most of the time these industries and

companies operate to serve the private interests of shareholders and

"Recognised by Mr John Maples, then Conservative Party deputy chairman, in a memo
leaked to the Financial Times in 1994, setting out tactics for avoiding a Conservative defeat
at the next election. On the NHS he says "The best result for the next 12 months would be
zero media coverage". Financial Times 21 November 1994, p 10.

'®Recognised in Maples’s memo, above.
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consumers. However, there may be times when their operations can come
in for public scrutiny, for example if they pursue environmentally
unfriendly policies, or even if they pay very low wages. These are issues
that have political significance, and public debate is legitimate. It is
arguable that employees of these companies should be allowed to participate
in that debate, especially if the employers for which they work mislead the
public as to their policies on such issues. Whether they should be protected
from adverse action for initiating a such a debate is more questionable. To
argue for such protection would probably be to weaken the stronger

arguments for protection of speech on issues that are more clearly political.

1.5 Protection for Political Speech

The recognition that political speech is particularly susceptible to
interference from government provides strong grounds for protecting it. In
addition, the recognition of audience interests in hearing speech as well as
the speaker’s interest in speaking, can provide additional reasons for
protecting speech even where the subject matter is not overtly political.
From the arguments from truth and autonomy it can be argued that,
regardless of content, there should be a presumption in favour of free
speech which should only be rebutted by evidence that another important

interest, such as confidence or privacy, is likely to be injured by the speech.

Thus the protection of speech still ultimately depends on its content, but a
presumption in favour of allowing free speech can benefit those who speak
out at work. Although interests in commercial confidence or privacy are
still accepted and recognised, any such interest in restraining information
will need to be especially strong if it is to outweigh the presumption in
favour of speech. In addition, where the subject matter can be regarded as

political, courts should be very wary of restraining speech.
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2 Recognition of the interests in free speech in substantive law

Given the philosophical justifications for giving the widest protection to free
speech, it is worth considering the extent to which these concems are

reflected in the substantive law.

2.1 The European Convention on Human Rights and the argument

from democracy'’

Article 10 ECHR, subject to some restrictions, provides the right to freedom
of expression, including freedom to hold opinions and to receive and impart
information and ideas. It covers a wide range of types of speech including
artistic expression. To this extent, the right can be seen as upholding an
aspect of individual autonomy, both in the right to express oneself, and in
the right to receive information. However, the case law on the Convention

makes clear that political speech will be given special protection.

The Convention has as one of its main aims the maintenance of effective
political democracy in order to protect the "fundamental freedoms which are
the foundation of justice and peace in the world'®". It is recognised that
freedom of speech'® has a vital role in achieving this aim: "freedom of
expression constitutes one of the essential foundations of [a ‘democratic

society’], one of the basic conditions for its progress and for the

"See Chapter Six, Protection Available under Article 10 of the European Convention on

Human Rights.

¥Preamble to ECHR

Freedom of speech is protected under Article 10 of the Convention although the
protection is not absolute. Article 10(2) recognises that freedom of expression carries with it
duties and responsibilities, and that in some cases freedom of expression must be limited.
However, the circumstances in which such limitations may occur are restricted. See separate

section on ECHR.
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development of every man."* The particular importance of political speech
is also recognised: "freedom of political debate is at the very core of the
concept of a democratic society which prevails throughout the

convention"?'.

The view of a democratic society reflected in the Convention is one of
“pluralism and tolerance"?, recognising that there may be more than one
view of the truth. The argument from truth in its strict Millian sense holds
little sway within the Convention, instead, it is the lack of any objective
truth that gives rise to the need for the discussion and debate seen as vital
for the upholding of a pluralist democracy. The main rationale for providing
protection for free speech can therefore be seen to be a form of the

argument from democracy.

In terms of the level of protection necessary, the Court and Commission
have, in some cases, recognised that protection needs to cover any activity
which, if not prohibited, might deter speech. In Lingens™ it was accepted
that the threat of legal proceedings could inhibit participation in public
debate, and in Van Der Heijden v the Netherlands** the Commission
accepted that termination of employment restricted and penalised freedom
of speech”. However, in other cases, the Court appears to take the line

that the Convention does not provide employment protection and

Nandyside v UK (1981) 1 EHRR 737
A Lingens v Austria (1986) 8 EHRR 407

2"Such are the demands of that pluralism, tolerance and broadmindedness without which

I n

there is no ‘democratic society’." Handyside, above, para 49.
Hibid.
11002/84 (1985) decision of 8th March

»The case was declared inadmissible as the measure was necessary in a democratic
society; his political activity was on behalf of party that was hostile to presence of foreign
workers and was clearly incompatible with his job.
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interference with the right to free speech by way of dismissal is not

sufficient to warrant the protection of the Convention®.

Despite these limitations, it is clear that the importance of free speech to the
democratic process is reflected in the Convention. Although Article 10
protects freedom of expression in more general terms, the special relevance
of political speech to the aims of the convention mean that the Court will
be particularly careful before finding that interference with the right comes

within the restrictions contained in Article 10(2).

2.2 Freedom of Speech in UK law

Although a signatory of the ECHR, the UK has not incorporated the
Convention into domestic law”’. Freedom of speech has traditionally been
seen to enjoy only residual protection under the common law, that is it
exists to the extent that other laws do not restrict it. However, more
recently, the principle of freedom of speech has gained recognition to the
extent that courts will interpret legislation and common law as far as

possible to accord with it.

The first way in which this is done is in accepting that freedom of speech
serves the public interest and can be used to determine the scope of
common law rules relating to the protection of privacy, confidence or the
right to a fair trial®®. In some cases, where free speech remains a residual

interest there seems to be a presumption in favour of confidence which is

%See Kosiek v Germany (1986) 9 EHRR 328, and Glasenapp v Germany (1987) 9 EHRR
25. See also Vogt v Germany (Council of Europe, 7/1994/454/535) and discussion in ECHR
chapter.

7’See Chapter six, Whistleblowing and Human Rights, para 5.

*For detail on how this balancing takes place, see Chapter Three, Whistleblowing and
the Contract of Employment.
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rebutted only where iniquity is disclosed”. However, in other cases,
freedom of speech seems to be the rule, with restraint allowed exceptionally

if there is good reason™.

It may be that this reflects different philosophical approaches to the
protection of free speech. Although this is rarely explicit in the cases,
occasionally judges do give their reasons for upholding the right to free
speech above other rights. For example, in Woodward v Hutchins®' Lord
Denning allowed the disclosure of information about a group of singers
because the information corrected a false impression fostered by the group.
He argued that there was, in such circumstances, a public interest in
knowing the truth. Whilst not quite Mill’s argument, such an approach, does
recognise the importance of free speech for the discovery of the truth,

where erroneous images are created.

Similarly, in cases involving information about the public sector, the
"argument from democracy" can be identified in the decisions of some
judges who have argued that the public interest in knowing how
government and public industries work outweighs the interests in

confidentiality’>. In fact, those cases where the presumption seems to be

¥Gartside v Outram (1856) 26 LY Ch 113

%In Attorney-General v Jonathan Cape Ltd [1976] QB 752 Lord Widgery made it clear
that it was for the plaintiff to show that the publication of the material was in breach of
confidence, and that the public interest required that publication be restrained. Thus the
burden of proof in relation to the public interest lies on the plaintiff. This approach was
endorsed by the House of Lords in the Spycatcher case, Attorney-General v Guardian

Newspapers (No. 2) [1988] 3 WLR 776

*[1977] 1 WLR 760

3See A-G v Jonathan Cape Ltd [1976] QB 752 where an injunction to restrain publication
of cabinet discussions was refused, and the dissenting judgment of Lord Salmon in British
Steel v Granada Television [1981] AC 1097 where he argued that as British Steel was a
nationalised industry, the public was morally entitled to know why it was losing money.
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in favour of disclosure rather than confidence tend to be those in which

information relevant to government is involved™.

The argument from democracy can be identified more strongly in
Derbyshire County Council v Times Newspapers Ltd’*, where the principle
of freedom of speech was used to restrict the rights of government bodies
to bring actions for libel. The right to free speech was being used there in
a much stronger and more direct way, to restrict the development of legal
remedies, rather than simply as way of limiting the scope of common law
rules. A claim by a local authority for damages for libel was not allowed,
on the basis that to do so would be to place an undesirable fetter on the
freedom of expression. Lord Keith recognised that government bodies, both
elected and non-elected, need to be open to public criticism and that the
threat of a civil action for defamation would have an inhibiting effect on
such speech®. Lord Keith’s reasoning on the importance of free speech
echoes Schauer’s comment that “[c]riticism of public officials and public

"¢ and is a clear

policy is a direct offshoot of the principles of democracy
indication of the argument from democracy gaining recognition by the

judiciary as a basis for providing increased protection for political speech.

This approach can also be seen in Hector v Attorney General of Antigua
and Barbuda®, where the Privy Council was required to interpret the

scope of the Antiguan constitutional right to free speech. It held that a

3Such as 4-G v Jonathan Cape and A-G v Guardian Newspapers (No. 2), above.

3471993] 2 WLR 449. See also the case brought by British Coal against the NUM for
libel, in which a High Court judge ruled that public bodies should be open to criticism in the
interests of free speech, The Guardian, 29 June 1996.

33Although he referred to Article 10 ECHR, Lord Keith believed that similar protection
was available under the common law without need to rely on the Convention.

%Schauer, op cit. p 39
711990] 2 AC 312
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newspaper editor’s conviction for printing a false statement likely to
undermine public confidence in the conduct of public affairs, was in breach
of the constitution. Lord Bridge pointed out that any attempt to stifle
criticism of those holding government office or responsible for public
administration amounts to political censorship and, moreover, that the
purpose of such criticism is to undermine public confidence in those in
power, and persuade the electorate that their opponents would do better in
office’®. The clear implication is that such criticism and discussion is
essential for the democratic process, and that such speech should therefore

be given the utmost protection.

3 Protection of the speech of whistleblowers

Freedom of speech may well require special protection, but that protection
can take several forms. It might be argued that a prohibition on criminal
sanctions for speech meets the requirements, or that prior restraint of speech
should be prevented, so that courts are able to compensate any damage

caused by the speech without prohibiting it altogether.

However, if the right to free speech is to be protected fully, wider
protection is necessary. The starting point must be to identify, and then
prevent, deterrents to speech. Criminal sanctions or the threat of damages
are not the only threats that can deter speech; the threat of losing a job can
also deter. This was recognised by Mill in On Liberty: "Men are not more
zealous for truth than they are for error, and a sufficient application of legal

or even of social penalties will generally succeed in stopping the

*ibid. at p. 318
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propagation of either...men might as well be imprisoned, as excluded from

the means of earning their bread."*’

Protection for freedom of speech thus needs to extend to the workplace,
where the threat of dismissal or discipline can act as a significant restraint
on speech. The need for such protection is reinforced by a recognition of
the public interest that can be served by employees’freedom to speak about
work related issues. The extent to which such protection is currently

available in English law will be examined below.

¥Mill, op cit. pp 31 and 34
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Three

Whistleblowing and the

Contract of Employment

1 Introduction

Employees who blow the whistle often face dismissal or disciplinary action.
In contrast to the position in the USA!, there is no specific protection for
employees who find themselves in this .position in the UK. In order to
determine whether dismissal or discipline gives rise to any legal remedies
for employees in England it is necessary to determine whether
whistleblowing involves a breach of contract. The most obvious way in
which whistleblowing can amount to a breach of contract is when it
involves a breach of confidence. Additionally, blowing the whistle may
amount to a breach of the terms of loyalty and fidelity that are implied into
contracts of employment. If blowing the whistle involves a breach of
contract the legal protection available to the employee will be limited®. If
there is no breach, disciplinary action against the employee will give rise

to a legal remedy on the part of the employee’.

1.1 The basis of the duty of confidence

'See Chapter seven, Whistleblower Protection in the USA.

*See Chapter Four Whistleblowing and Unfair Dismissal. Even where there is a breach
of contract, a dismissal could be unfair if carried out using an unfair procedure.

*The action could be for wrongful dismissal if inadequate notice is given, or for unfair
dismissal. See Chapter Four.
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A duty of confidence arises from the recognition in law that it is "in the
public interest that when information is received in confidence - for a
limited purpose, as it always is - it should not be used for other purposes™.
The duty of confidence that arises from this public interest has been
founded on different juridical bases over time. In the employment
relationship the duty is based on the employment contract and forms part
of the duty of good faith’; where the duty is not express, it is readily
implied by courts®. The duty of confidence is also recognised in equity
where the court is of the view that the relationship of the parties is such
that an obligation of confidence arises. Relationships such as husband and
wife’, and cabinet ministers and colleagues® have been said to give rise to
an equitable obligation, and the work relationship should also be covered
by the equitable duty of confidence. In fact in Coco v A.N. Clark
(Engineers) Lt@® Megarry J. said that the equitable duty of confidence
could arise in any case where "the circumstances are such that any
reasonable man standing in the shoes of the recipient of the information
would have realised that upon reasonable grounds the information was

being given to him in confidence".

The advantage of the equitable obligation is that it arises where there is no
contractual relationship between the "owner" of the information and the
discloser. Thus it avoids the failure of claims due to the privity of contract

doctrine as well as covering information obtained prior to a contract coming

“Norwich Pharmacal Co. v Commissioners of Customs and Excise [1972] RPC 743 per
Lord Denning.

‘Robb v Green [1895] 2 QB 315
SSee below.
"Argyll v Argyll [1967] Ch. 302
*Attorney-General v Jonathan Cape Ltd [1976] QB 752

°[1969] RPC 41



into operation, or disclosed after its termination. Additional obligations of
confidence have in the past been based on the law of property and tort,
although generally claims are now based on contract or equity. Predicting
which will be used is not always easy; indeed the cross-over between the
two concepts has led some to suggest that the action for breach of
confidence is in fact an action sui generis'®. Courts take a flexible,
pragmatic approach to the question, using whichever jurisdiction gives the
best protection for the information. Concepts and case law from one
jurisdiction are used in proceedings in the other when considering the
meaning of terms such as the public interest'. For the purposes of the
discussion below, a contractual duty of confidence will be assumed,

although some of the cases considered involve the equitable duty'’.

2 The duty of confidence in the Contract of Employment

Some employers expressly include a duty of confidence in the contracts of
employment of their employees. However, where no express provision is

made, such a term is implied.

YGurry, Breach of Confidence, (1984) Clarendon Press, Oxford

""Gurry, Breach of Confidence, (1984) Clarendon Press, Oxford. For
more detail on the effect of the conceptual basis of the duty of confidence
on the interpretation of the public interest see Cripps, The Legal
Implications of Disclosure in the Public Interest (1994 Sweet and Maxwell,
2nd Edition) p 17ff.

2Given that employees owe a duty of confidence based on contract, this
chapter will concentrate on the contractual duty. See Chapter two of Cripps,
Legal Implications of Disclosure in the Public Interest, 2nd edition (1994)
Sweet and Maxwell, London, for the implications of basing a claim on
equity rather than contract.
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2.1 Implied duty of confidence

Terms are implied into contracts both to give effect to the presumed
intention of the parties, and to facilitate the business efficacy of the
contract. Both these aims are served where a duty of trust and confidence
is implied into the contract: first, it can safely be assumed that both parties
to the contract would intend there to be a degree of trust between them in
entering the new relationship; secondly, to attempt to carry on an
employment relationship without some basis of trust between the parties
would be to run into disaster. However, the duty is not an absolute one, as

will be considered below.

Examples of the general implied duty of trust and confidence include
Robinson v Crompton Parkinson Ltd“, where the employer was held to
have breached the contract in falsely accusing the employee of theft; and
Bliss v S.E.Thames R.H.A."*, where the employer’s requirement that the
employee undergo a medical examination after a committee of enquiry had
found no evidence of psychiatric problems was held to be a breach of the

implied term of trust and confidence.

In addition, an implied duty of confidence in relation to specific
confidential information has developed from the need for business to
preserve commercial secrets. Since information can be exploited for
economic gain it is clearly necessary to allow those who invest in invention
and discovery of new processes and products to reap the benefits of such
industry. To do otherwise would discourage invention and competition. As

a result, an implied term of confidence prevents employees from disclosing

1311978] IRLR 61 EAT
1411985] IRLR 308
46



confidential information during the course of their employment, and from

disclosing trade secrets even after employment has ceased"’.

The public interest in preserving confidence between employer and
employee extends beyond the commercial necessity of encouraging
invention and competition, and ensuring the smooth working of work
relationships. As indicated by Griffiths L.J in Lion Laboratories v Evans'®,
there is a moral dimension to the duty as well. "There is a public interest
of a high order in preserving confidentiality within an organisation.
Employees must be entitled to discuss problems freely, raise their doubts
and express their disagreements without the fear that they may be used to
discredit the company and perhaps imperil the existence of the company
and the livelihood of all those who work for it. And I am old-fashioned
enough to think that loyalty is a virtue that it is in the public interest to

encourage..." (emphasis added)"’.

Although clearly established, the implied duty of confidence is not absolute
and does not apply where it is in the public interest that information be
disclosed. This was recognised in the employment context in Initial Services
v Putterill'® where Lord Denning held that the obligation of confidence is
subject to exceptions, including where information is disclosed relating to
"any misconduct of such a nature that it ought in the public interest to be
disclosed to others." The exact scope of this "public interest exception" will

be examined in detail below.

Y“Faccenda Chicken v Fowler [1986] ICR 297
6[1984] 2 All ER 417 CA
"bid at p. 433
'*[1968] QB 398
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2.2 Express terms and other terms requiring confidentiality

Many employment contracts contain express terms requiring that employees
maintain the confidentiality of information to which they are privy as a
result of their employment. Confidentiality clauses may also be incorporated
into a contract from an outside source. For example the terms of a
collective agreement may be incorporated into the contracts of individual
employees who are covered by that agreement. Similarly, terms may be
incorporated from works rules, or company handbooks, or professional

codes of conduct®®

. Alternatively, confidentiality clauses may be imposed
after the employment contract has terminated as part of a negotiated

settlement.

Express confidentiality clauses sometimes include the proviso that
information can be disclosed where it is in the public interest to do so, but
this is not usually the case. More often, limited exceptions are included,
such as restricting disclosure of information to authorised persons. Many
confidentiality clauses contain no reference to the public interest exception
at all. However, whether or not it is referred to in an express term, and
whether the term is in the employment contract or is part of a post-

employment agreement, the public interest exception will apply.

Implied terms, or terms incorporated into the contract may sometimes
conflict with each other or with an express term. In such cases, express or
incorporated terms will, where possible be interpreted so as not to conflict
with the duties implied into the contract by common law. How this is

achieved is considered below.

"It is a term of employment of most nurses that they are registered with
the UKCC. Registration requires compliance with the UKCC code of
professional conduct. Similar requirements apply to doctors.
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2.2.1 The interpretation of express terms that omit the public interest

exception, include a limited exception, or conflict with other terms.

At times it is possible to resolve any conflict between contractual terms by
looking at the intention of the parties involved. If, for example, all parties
intended a public interest exception to apply, courts can interpret the
confidentiality clause to include the exception, even though it is not
expressly included. However where the intentions of the parties cannot be
ascertained, the court itself will have to determine the scope of the
employee’s duty. Although the general rule is that express terms take
precedence, as courts cannot imply into a contract something that is
expressly excluded, any ambiguities in an express term will be interpreted
so as not to conflict with the terms usually implied into contracts. In
Johnstone v Bloomsbury Health Authority®® a doctor’s contractual duty to
work 40 hours per week plus an average of 48 hours overtime was
interpreted to be subject to an implied duty to have regard for the health of
the employee. This implied duty meant that the employer could not require
so much overtime of the employee that his health would suffer. Had the
contract specified expressly that the employee was to work 100 hours per
week, this would have been upheld, notwithstanding the dangers to health
involved, as there would have been no ambiguity involved. However, the
lack of precision in the number of hours required enabled the court to imply

into the term the restriction with regard to health.

If this is applied in the context of express confidentiality clauses, it seems
that these will be interpreted so as to include an exception for information
in the public interest, even though this is omitted from the clause itself, In
addition, an express term using potentially ambiguous terminology, for
example requiring that matters be reported to an "appropriate” person, may

be interpreted so as to comply with the law on the implied duty of

211991] IRLR 118 CA
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confidence; this could, where the public interest demands, result in even the

media being viewed as an appropriate recipient of information (see below).

2.2.2 Express terms that exclude the public interest exception

Not only will terms that omit a reference to a public interest exception to
confidentiality be interpreted to include one, but any attempt expressly to
exclude the exception is unlikely to be successful. Even where terms are not
ambiguous, they will only be upheld to the extent that they do not conflict
with a recognised public interest. This was made plain in statements of the
Court of Appeal in Initial Services v Putteril”. Both Salmon L.J. and
Winn L.J. pointed out that an express term prohibiting the employee from
disclosing matters that it is in the public interest to disclose would be void
for reasons of public policy. Equally void would be a term limiting
disclosure to particular recipients such as the police when the information

is such that it ought to be made available on a wider basis™.

Evidence of courts refusing to uphold express terms on the basis that they
are void for public policy reasons can be found in the case law on the
enforcement of post-employment restrictive covenants. This indicates that
courts will not enforce contractual terms that are in conflict with the public
interest in freedom of trade”; any term purporting to restrain an
employee’s freedom to work will only be upheld to the extent that it is
reasonable, notwithstanding that the term is expressly included in the

contract. Similarly, courts will not enforce contracts which involve the

2111968] 1 QB 396
2See [1968] 1 QB 396 at pp.409 and 412

BSee in general Employee Competition and Confidentiality IDS
Employment Law Supplement No. 72 (December 1994)

50



performance of illegal acts, thereby refusing to uphold express contractual

terms on grounds of public policy.

It will not be possible to determine the exact scope of any express or
incorporated term without knowing the scope of the implied duty of
confidence; this requires a consideration of the nature of the public interest
served both by that duty and in some cases by its opposite, the duty to

disclose information.

3 The scope of the duty of confidence

Determining the precise duties of employees in respect of disclosure of
information at work will require an examination of the duty of confidence
and its interpretation within the general law, both in contract and equity. In
order to discover the exact scope of this duty it is necessary to consider
when disclosures will be said to be in the public interest and when that
public interest will outweigh the interest in confidence. In resolving this
conflict courts undertake a balancing exercise between the competing
interests, weighing factors such as the nature of the information and the
recipient of the disclosure. Case law can provide considerable guidance as

to the outcome of this balancing exercise.

3.1 Information must not be in the public domain

Before examining how the courts determine whether the public interest is
served by a particular disclosure, a more fundamental aspect of the
confidentiality of information needs to be considered. In some cases it may
be argued that the information, although sensitive, is not confidential in the

first place because it is already known to the public.
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It would seem obvious that there can be no confidence in information that
is already known to the public. It used to be assumed that this is because
the fact that the information was in the public domain was a defence to a
breach of confidence action’. It is now clear that the general
inaccessibility of information is a vital characteristic of confidential
information in the first place; thus, where information is in the public
domain there is no confidence to be breached. In Woodward v Hutchins®
Lord Denning, referring to a hypothetical case of a press agent attending a
dance which many others attend, said that "any incident which took place
at the dance would be known to all present. The information would be in
the public domain. There could be no objection to the incidents being made

n26

known generally. It would not be confidential information.

Whether something is in the public domain or not, however, is something
that cannot be determined in absolute terms, but may be a question of
degree””. Whilst inaccessibility is a general characteristic of confidential
information, uncertainties remain where information is known to a large
number of people or where information, although accessible to the public,
is used by a person who came across the information in circumstances of

confidence.

3.1.1 Information known to a large number of people

24See Law Commission Working Paper No. 58 where public knowledge
of information was classified as a defence to a breach of confidence action.

»[1977] 1 WLR 760
*Woodward v Hutchins [1977] 1 WLR 760 at 764.

per Lord Donaldson MR in the Court of Appeal in Attorney General
v Guardian (No. 2) [1988] 2 WLR 805 at 868, quoting Cross J in Franchi
v Franchi [1967] R.P.C. 149.
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One question that arises is whether information can remain confidential
when known by a large number of people, for example, within a large
organisation. The answer is that it can, as long as it is made clear to those
that receive it that the information is confidential despite its seemingly wide

dissemination.

In Sun Printers v Westminster Press Limited®, a copy of a report on the
future of the company was circulated among unions and all levels of
management. A copy was also passed to the local press who intended to
publish extracts from it. Sun Printers were unsuccessful in seeking a
permanent injunction to prevent the publication. The Court of Appeal held
that the report could not properly be said to be confidential as it had been
widely circulated within the workplace. It could therefore not be said to
have been sent out on a confidential basis. However, it was also said that
confidence could have been preserved by stamping the word "confidential"
on the document and that "there is nothing... to prevent the fullest
communication between management and workforce under a seal of
confidentiality"?. Thus, where adequate steps have been taken to maintain
confidence, the fact that information is well known to a large number of
people will not prevent it being confidential as regards the population as a

whole.

Where information is disseminated among a large group of people, such as
the workforce of a large employer, care therefore needs to be taken by the
employer if confidentiality in the information is to be preserved. Otherwise,
an employee may be able to argue that disclosure of the information did not
amount to a breach of confidence as where was no confidence in the

information capable of being breached.

81982] IRLR 292
*Per Donaldson LJ at p.295
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3.1.2 Information obtained in circumstances of confidence

It might be assumed that confidence is lost where information is published
or widely disseminated. However, any such assumption needs to be guarded
following the decision in Schering Chemicals v Falkman Ltd®® which
suggests that a duty of confidence will be imposed on a person to whom
information is provided in confidence, even where that information is

available from public sources to any person who cares to investigate.

In Schering Falkman Ltd contracted to provide public relations training for
executives of Schering following bad publicity about the drug "Primodos".
Elstein contracted with Falkman to provide some of the training and it was
in this context that he obtained the information regarding the drug.
Subsequently, Elstein made a television programme about the drug with
Thames TV.

Schering applied for an injunction to restrain what they saw as a breach of
confidence. Since Elstein had no contract with Schering the case had to rely
on equitable principles, and Elstein was said to owe a fiduciary obligation
to Schering not to disclose the information. In Elstein’s defence it was said
that the information was already in the public domain; a research assistant
working for Elstein had obtained all the information used in the programme
from material already in the public domain such as research papers,
periodicals, newspapers and magazines. Despite this fact, the injunction was

granted.

According to Shaw L.J., the fact that the information was in the public
domain did not relieve Elstein of the duty of confidence. The argument that

Elstein’s duty of confidence ended once the information was public

°[1981] 2 WLR 848
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knowledge was, in Shaw’s view, "at best cynical”, and even "specious"’.

However, although such an approach would be understandable had Elstein
himself brought the information into the public eye, the line taken by Shaw
L.J. ignores the fact that the information was readily available to the public
and was already being discussed. Indeed, the reason Elstein was contracted
to provide public relations advice to Schering in the first place was to train

their executives in the handling of this publicity.

Templeman 1L.J. mentioned that others were free to make programmes about
the drug, but Elstein had voluntarily undertaken the duty not to disclose and
so could not use the information himself. However, the usual view’” is that
information already known to the public is not confidential in the first
place; if this is the case then no duty of confidence can attach to such
information. The decision of the majority in Schering is disappointing. It
could be used in future to prevent those who have an insider’s informed
view on an issue from contributing to public debate on the issue, even

where the facts used in the contribution are already known to the public.

A preferable view was expressed by Lord Denning in his dissenting
judgment. He held that the information was not confidential because it was
in the public domain: "Any stranger starting from scratch... could have got
all this information together and published it without breaking any
confidence at all"**, However, Lord Denning also includes an alternative
reason for allowing publication of the information, that it is in the public

interest, suggesting that he could contemplate finding that there was a

31Thid at p 870 G.
See Woodward v Hutchins, above.
$Schering at p 864 H.
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breach of confidence otherwise’®, Thus the public domain issue seems,
even in Lord Denning’s view, only to support the public interest issue,

rather than being the deciding factor in the case.

Although all three judges considered other factors in making their decisions,
such as whether the information was in the public interest, the reasoning of
the majority on the public domain issue does cast doubt on the assumption
that information that is in the public domain cannot be disclosed in breach
of confidence. Where information is obtained by a party in circumstances
giving rise to an obligation of confidence, it seems that that party may not
be allowed to disclose the information even though the information is

available to any other party, who is, in addition, free to publicise it.

Further support for this view can be found in Home Office v Harman®,
although the case involves contempt of court rather than breach of
confidence. The case involved contempt proceedings brought by the Home
Office against Harriet Harman, then a legal officer for the National Council
for Civil Liberties. She had given a journalist access to documents that had
been referred to in court although she had given an undertaking that the
documents disclosed on discovery would not be used for any other purpose
than for the case in hand. In her defence Harman argued that the documents
had been read in open court and the information would be contained in the
transcript of the trial. Thus the information was readily available to the

journalist and her disclosure involved no contempt.

In the majority judgment, Lord Diplock held that Harman was in contempt

of court even thought the journalist could have obtained the information by

*"in our present case, the public interest in the Primodos and its effects

far outweighs the private interest of the makers in preventing discussion of
it. Especially when all the information in the film is in the public domain"
(per Lord Denning at p 865 H.)

[1982] 1 All ER 532
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other means. Although Diplock said that the case was purely a contempt of
court case and involved no issues about documents coming into the public
domain, the case does add support for the argument one person may be
restricted from disclosing information while the rest of the world remains
free to do so. The court, however, was not unanimous in finding that
confidentiality and the public domain were not in issue. Lords Scarman and
Simon dissented, arguing that the undertaking given in relation to the
documents did not apply once the documents were no longer confidential.
Thus once the information was in the public domain it was no longer
confidential and there could be no contempt of court in allowing the

journalist access to the documents.

Again, in the interlocutory hearings in the "Spycatcher" litigation® the fact
that the book was readily available to anyone who wanted to read it did not
prevent the granting of injunctions against publication in the UK, although
Lords Oliver and Bridge dissented, arguing that as the information was in
the public domain, publication should not be restrained. When the case
reached the House of Lords in the final hearing of the case, however, these
latter arguments prevailed and the wide availability of the book did lead to

the lifting of the injunctions®’.

On the public domain issue, the dissenting views of Lord Denning in
Schering and Lords Scarman and Simon in Harman, and the views of the
House of Lords in "Spycatcher No.2" are to be preferred. Although
confidentiality can remain in information that is known to a finite number
of people, once the public have access to information, there seems no
reason to uphold a duty of confidence in the information in relation to one

particular person. A disclosure may involve breach of some other duty, such

*4rtorney-General v Guardian Newspapers Ltd [1987] 1 WLR 1248.

4ttorney-General v Guardian Newspapers Ltd (No. 2) [1988] 3 WLR
776 and [1990] 1 AC 109
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as the duty of loyalty in the employment contract®®, but it does not breach

confidence as the information is not confidential.

3.1.3 The public domain issue and whistleblowers

Prior to the Schering case, one might have assumed that there would never
be a breach of confidence where information is accessible to the public.
However, such an assumption would be unsafe, particularly where
information is obtained by a party in circumstances giving rise to an

obligation of confidence, as will be the case for most whistleblowers.

This is of little significance to watchdog whistleblowers, whose information
is unlikely to be in the public domain in any event, and who must rely
totally on the public interest concept, discussed below, to defend themselves
against a breach of confidence action. It may, however, be of significance
to protest whistleblowers, particularly those who wish to use their
knowledge and experience to add to public debate. As will be seen below,
they may find it more difficult to show that their whistleblowing meets the
public interest criteria, particularly because they are likely make their
disclosures to a wide audience. In some cases they may wish to rely on the
argument that the information is in the public domain. If the majority
judgments in Schering and Harman are followed, this avenue may be closed
to them. It is to be hoped that instead, courts will in future follow the
alternative views referred to above, so that such speech will not be seen to

be in breach of confidence.

8See below.
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3.2 Determining whether the public interest is served by a disclosure.

Where information is not in the public domain, it will be prima facie
confidential, unless the public interest is served by its disclosure. A
distinction needs to be drawn between information that is in the public
interest and information of public interest, that is, merely interesting to the
public*®. The general public interest in preserving confidentiality cannot
be outweighed by the fact that the public find particular information
interesting or even fascinating. In contrast, where it is in the public interest
that information be disclosed the information will not be viewed as

confidential.

3.2.1 A Public Interest defence?

In many cases, the fact that the public interest is served by a disclosure is
said to act as a defence to an action for breach of confidence. For example,
Initial Services v Putterill®® involved an application to strike out the
defence that the disclosure was in the public interest. The assumption is that
confidence will be upheld and the onus lies on the discloser to make out the

defence that the information is in the public interest.

*In Lion Laboratories v Evans [1984] 2 All ER 417, which involved
the disclosure of documents casting doubt on the reliability of breathalyser
machines, this distinction seems partly to be blurred in the judgment of
O’Connor L.J. who said "once the public interest has been properly aroused
and brought out in public, then it seems to me that material such as that
contained in the documents... should be before the public and not restrained
from use.” (at p. 432 d) However, it is also clearly argued elsewhere in the
case that the information was in the public interest, as well as being
interesting to the public.

“[1967] 3 All ER 145
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However, in Attorney-General v Jonathan Cape Ltd", it was said instead
that lack of a public interest in the information is a prerequisite of the duty
of confidence. Lord Widgery made it clear that it was for the plaintiff to
show that the publication of the material was in breach of confidence, and
that the public interest required that publication be restrained. The burden
of proof in relation to the public interest was thus shifted to the plaintiff.
This development in Jonathan Cape is important in that it strengthens the
view that restraint of information should be the exception rather than the
rule. However, it has not always been followed and later cases continue to
refer to the "defence” of public interest*. In "Spycatcher No.2" the House
of Lords again held that a lack of public interest in the information was a
prerequisite of confidentiality, suggesting that this may be the case in
relation to government information, with the duty of confidence still
assumed in the case of private information, unless public interest can act as

a defence®.

If this is the case, it raises the question of whether it should apply to
disclosures of information about government funded institutions and the
public sector in general®. If so, this could be of considerable help to
public sector employees, particularly those who engage in protest
whistleblowing, where it is more difficult to make out that the public

interest is served by the disclosure. The presumption would then be that

“1976] QB 752

“For example Lion Laboratories v Evans [1984] 2 All ER 417 and
Francome v Mirror Group Newspapers [1984] 1 WLR 892

“See Cripps, The Legal Implications of Disclosure in the Public Interest
(Sweet and Maxwell, 2nd Edition, 1994) at p. 116. She points out that in
Fraser v Evans [1969] QB 349 the public interest issue is framed in terms
of "just cause or excuse" for publication of confidential information even
though the case involved Government documents. See also discussion under
"The Public Sector and Private Sector Divide".

*“Whistleblowing, IDS Brief 1995, 544, 7-12
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disclosure would be lawful, with the onus on the employer to demonstrate

why the information should be restrained®.

3.3 Interpretation of Public Interest Concept

Both confidentiality and disclosure can be in the public interest and the job
of the court is to balance these conflicting interests. Predicting the outcome
of this balancing exercise can be difficult as it is influenced by a variety of

factors.

3.3.1 Type of Information

The early cases in which the concept of public interest disclosure was
developed concemed the disclosure of crimes or civil wrongs; the public
interest definitions accepted in the cases seemed to be limited to such
information. Hence "[t]here is no confidence as to the disclosure of
iniquity
intention may properly be held to override the private duty to respect and

"% and "the duty to the public to disclose the criminal or illegal

protect the client’s confidence."”’ In later cases the categories of

information that may be disclosed in the public interest have increased,

“See Cripps, op. cit. p. 26 for some possible advantages of continuing
to classify the "public interest” as a defence, because of the increased
potential this allows for the court to exercise discretion in the granting of
remedies for breach of confidence. Such a discretion could potentially be
used in a breach of contract claim to allow a defence if the employee
reasonably believed that her disclosure was in the public interest. In
contrast, if a lack of public interest is a precondition of a duty of
confidence, the duty will still arise where the employee is mistaken,
however reasonably, in her belief that the public interest is served by the
disclosure.

“Gartside v Outram (1856) 26 L.J.Ch. 113
“"Weld-Blundell v Stephens [1919] 1 KB 520 at 527
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representing a welcome expansion to the concept of the public interest,

albeit at the cost of certainty.

In Initial Services v Putterill®® Lord Denning thought the public interest
exception was not restricted to cases of crime or civil wrong, but extended
to "any misconduct of such a nature that it ought in the public interest to
be disclosed."*® He went on "...The exception should extend to crimes,
frauds and misdeeds, both those actually committed as well as those in

contemplation..."*

. Again in Fraser v Evans' Lord Denning said
“[iniquity] is merely an instance of just cause or excuse for breaking
confidence. There are some things which may be required to be disclosed
in the public interest, in which event no confidence can be prayed in aid to
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keep them secret".

In subsequent cases various types of information apart from illegal conduct
have been said to be eligible for disclosure in the public interest. In
Hubbard v Vosper™ it was held that a book describing courses run by the
"Church of Scientology" could be published despite the fact that the
information contained in the book was obtained in breach of confidence.
"[T]he courses... indicate medical quackeries of a sort which may be
dangerous if practised behind closed doors... There is good ground for
thinking that those courses contain such dangerous material that it is in the

public interest that it should be made known."** There was no suggestion

*[1968] 1 QB 396

“Ibid at p. 405 D

“Tbid at 405 F

*'[1969] 1 QB 349

“Tbid at 362 G

®[1972] 2 QB 84

*Ibid, per Lord Denning at p 96
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that the information revealed illegal conduct, just that it was “medically"

dangerous.

Again in Lion Laboratories v Evans™ the type of information that could
serve the public interest was not restricted to illegal behaviour. The case
involved the disclosure of information casting doubt on the reliability of
breathalyser machines used by police to provide evidence of intoxication in
drink-driving cases. Even though there was no suggestion of misconduct on
the part of the manufacturers, disclosure by former employees was allowed
because the information affected "the life, and even the liberty, of an
unascertainable number of Her Majesty’s subjects.” There was clear public
interest in avoiding wrongful convictions based on unreliable evidence and
this outweighed any duty of confidence owed by the employees to their

former employer.

Perhaps the widest classification of information that can be in the public
interest was given in Woodward v Hutchins®® where a public relations
agent to some well known singers®” had written a series of articles for a
national newspaper disclosing information relating to the singers’ private
lives, conduct and personal affairs. Lord Denning pointed out that the
singers had sought publicity in order to present themselves in a favourable
light. He went on to say that there was a public interest in knowing the
truth and where a party builds up a particular image to gain advantageous
publicity, the public interest will be served where it is demonstrated that the
image fostered is untrue. It was in the public interest that the information

be published because "[t]he public should not be misled"*,

[1984] 2 All ER 417
%[1977] 1 WLR 760

SProfessionally known as Tom Jones, Engelbert Humperdinck, Gilbert
O’Sullivan and Gordon Mills.

*Ibid at p 764 B
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The statement in Woodward admits a very broad concept of the public
interest, and should not be used to introduce a "defence of truth" into the
duty of confidence. To do so would be to ignore the basis of the duty of
confidence, which is founded on the public interest in respecting the
confidence in information disclosed for a limited purpose. On the other
hand, where a particular message has be given to the public, the case is
authority for the fact that information indicating the falsity of such

information may be disclosed in the public interest.

However, the trend to widen the categories of information that may be
disclosed is not uniform. In Beloff v Pressdram Ltd* the public interest
was given a more restrictive interpretation: "The defence of public interest
clearly covers and, in the authorities does not extend beyond, disclosure...
in the public interest, of matters carried out or contemplated, in breach of
the country’s security or in breach of law, including statutory duty, fraud,
or otherwise destructive of the country or its people, including matters
medically dangerous to the public; and doubtless other misdeeds of similar
gravity... Such public interest, as now recognised by the law, does not
extend beyond misdeeds of a serious nature and importance to the country
and thus, in my view clearly recognisable as such"® Information relating
to the reliability of breathalysers may not be regarded as in the public
interest according to this formulation, let alone information about the

private lives of pop stars!

In 1981 in British Steel v Granada Television®' Lord Wilberforce would
not allow that the revelation of "mismanagement and government

intervention" could amount to the type of misconduct envisaged by Lord

®[1973] 1 All ER 241
%Tbid, per Ungoed-Thomas J. at p.260 g
5111981] AC 1097
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Denning in Initial Services®®. Although the information may not have
related to "misdeeds of... importance to the country”, it is arguable that the
conclusion reached by the majority in British Steel was unduly restrictive.
In the Court of Appeal, Lord Denning pointed out that the documents
revealed that there had been government intervention in the steel strike,
intervention that had previously been denied. If his view in Woodward had
been adopted, this could have provided grounds for allowing disclosure as
the public had been misled as to the government involvement in the

strike®.

Despite the disappointingly narrow interpretation of the public interest in
British Steel, it is worth noting that the categories of information that may
be in the public interest are not yet closed; courts have accepted that they
may "alter from time to time... as social conditions and social legislation

develop"®.

3.3.1.1 Disclosure of beneficial information

It is notable that all the cases suggest that the public interest is served by
disclosure, if not of misdeeds, then of damaging information, such as
information indicating danger, or the misleading of the public, as opposed

to disclosures of information that may be of benefit to the public. If an

20n the other hand Granada in that case never argued that it was
disclosing "iniquity".

$However, Lord Denning was of the view that Granada’s irresponsible
handling of the documents was such that it forfeited right to the protection
of its source. The fact that alleged mismanagement related to a publicly
owned company was another factor ignored by the court in assessing
whether the public interest was served by the disclosure, although this was
recognised by Lord Denning in the Court of Appeal and Lord Salmon in his
dissenting judgment in the House of Lords. For discussion of the relevance
of disclosure relating to the public sector or the private sector, see below.

%D v NSPCC [1977] 1 All ER 589 at p 605 b, per Lord Hailsham
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employee working for a drugs company believed that a cure for AIDS had
been found, but that the company had "commercial" reasons for suppressing
that information (preferring, for example, to wait until a more profitable
vaccine can be produced), it is not clear whether courts would say that the
public interest would be served by allowing that disclosure. The more
restrictive interpretations of the public interest in the case law suggest that
the disclosures that are in the public interest must relate to illegal
behaviour, or misdeeds. The more generous approach still suggests
information must relate to a detriment to the public before it is in the public
interest to disclose it®. It is arguable that withholding a known treatment
for a fatal disease does amount to a detriment to the public and a moral
wrong of such proportions that it is can be classed as a misdeed, which
would make it much easier to show that the public interest is served by its

disclosure.

However, less extreme examples, where there may be genuine reasons for
maintaining secrecy, are easy to imagine. A company may wish to maintain
the confidentiality of the make up of a drug; an employee knowing that the
drug could be produced much more cheaply discloses this information. The
case law on trade secrets provides strong protection for employers against
employees who disclose information that is commercially sensitive and may
deprive the employer of the profit that he could otherwise expect from the
goods he manufactures®. There is no indication that the rule that
employers are entitled to protect trade secrets® is subject to the public

interest exception except where that information discloses wrongdoing or

For example the concern over the reliability of the breathalyser in
Lion Laboratories, or the public interest in disclosing impending disasters
suggested in Malone v Commissioner of Police (No.2), above.

%See Emplovee Competition and Confidentialitv, IDS Employment
Supplement 72, Incomes Data Services Ltd, December 1994.

Faccenda Chicken v Fowler [1986] ICR 297
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misconduct, or at the very least, discloses a potential harm, as opposed to

a benefit, to the public.

3.3.1.2 The public sector and private sector divide

It has been argued that the public interest is served more directly where
information relates to public sector industries or services, and that therefore
disclosures of such information should be more readily protected. Certainly,
disclosures of government information appear to be treated differently by
the courts with the onus on the government to show why disclosure should
be restrained®®. The reason for distinguishing between government secrecy
and private sector confidence is explained by Lord Goff in "Spycatcher No.
2" "in the case of Government secrets the mere fact of confidentiality
does not alone support ... a conclusion [that confidential information should
be protected], because in a free society there is a continuing public interest
that the workings of government should be open to scrutiny and
criticism,"”°

Information relating to the public sector is not limited to government
information however, and the same distinction between public sector and
private sector can be drawn for a wider range of information than
government secrets. It has been argued that the public have an interest in
knowing what occurs within industries and services funded by them, and

that they should be open to scrutiny and criticism as the government is. As

58See discussion above on whether there is a public interest "defence"
in confidentiality cases.

% Attorney-General v Guardian Newspapers (No. 2) [1988] 3 WLR 77‘6
Ibid at p. 807 H
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with government secrets, there will be times where information needs to

remain confidential”

, but the general rule should be to promote openness.
Such a line does have some judicial support. In his dissenting judgment in
British Steel Corporation v Granada’, Lord Salmon argued that the it was
in the public interest that the information leaked to Granada should be
disclosed, as it related to a publicly owned industry: "it is a nationalised
industry... If it operates at a serious loss, it causes serious harm to the
nation... It is not surprising that the public should wish, and indeed are
morally entitled to know how it is that B.S.C. is in such a parlous
condition."” A similar approach was taken by Lord Denning at the hearing
before the Court of Appeal where he said that the documents raised a
number of points "of considerable public interest... Especially as the British

Steel Corporation was a public corporation accountable to Parliament'”,

Although this line of reasoning has yet to be adopted by the majority”, it
is arguable not only that it should be, but that it should be extended to
cover the recently privatised sector and those parts of the private sector

providing services previously provided by the public sector. As has been

""For example, in respect of government information for national
security reasons, and in respect of publicly owned companies in respect of
some commercial information.

[1981] AC 1097
PIbid at p. 1187-1189
“[1981] AC 1097 at p. 1123.

"However, the extent to which judges appear willing to challenge
government decision, reflected in a series of judicial review cases which
have found against the government suggests that a change of attitude among
the judiciary is taking place, which may in time be reflected in the case law
on the definition of the public interest.
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argued above’™, Government changes to the public sector including local
government, education and the NHS are issues of public importance and the
public interest is served by having information relating to them readily
available. There should be very clear reasons for restraining the disclosure

of such information.

This can be contrasted with the position in the private sector. Where a
company is owned and run by private individual the public interest is
served by the maintenance of confidentiality unless there is good reason for
breaching it. This allows parties to carry on business in the knowledge that
negotiations and decisions can be made in private. Information indicating
mismanagement, or disclosing how particular spending decisions are made
are unlikely to be public interest issues, whereas such information relating
to the public sector may be. However, where information reveals illegal or
wrongful conduct, the type of information involved means that the public
interest will be served by its disclosure whether the industry or service is

in the public or the private sector.

3.3.1.3 Type of information disclosed by whistleblowers

Given the sometimes contradictory case law on this issue, anticipating with
any certainty whether information disclosed by a whistleblower will be said
to be of a type that may serve the public interest is difficult. However,
some conclusions can be drawn. Disclosures of illegal conduct, such as
fraud, tax irregularities, corruption, or breach of health and safety
regulations at work are all clearly eligible for protection, subject to the
balancing of the other factors examined below. Indeed, the need to extend

protection beyond disclosures of misconduct and misdeeds to protect the

$See Chapter two, Whistleblowing and Freedom of Speech

69



disclosures of other whistleblowers was recognised in Malone v
Commissioner of Police”’, where Megarry V-C said "there may be cases
where... there is a just cause or excuse for breaking confidence. The
confidential information may relate to some apprehension of an impending
chemical or other disaster, arising without misconduct, of which the
authorities are not aware, but which ought in the public interest to be
disclosed to them"”. Thus, those involved in watchdog whistleblowing
should find that they can clear the first hurdle in showing that their

disclosure was in the public interest.

Protest whistleb